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IN THE 



JHIGH COURT OF CHANCERY^ 



SAINSBURY V. JONES. 2^ov. is. is. 

npHE facts of this case are stated in the second volume C contracted, 

-*- of Mr. Beamris Beports. {a) and!^?, to sell 

an estate to 
jD., and re- 
It seems desirable to add to that report the statement, ceived a de- 

that, in the month oi December 1834, the Plaintiff filed "^"""t^Zf^f 
' ' ^ payment ot 

a supplemental bill, stating that» since the filing of the the intended 
original bill, the Defendant Jones had been found to have ^"J^gyf ® ch 
been a lunatic from the year 1799, and making the agency was 

af'terwflrds 

committees of his estate defendants. In the month of denied by A. 
Jtdy 1837, upon the death of Jmes^ the PlaintiflP filed ^J'^j^'^ g"^j 
a bill of revivor against the Defendant Margaret Dog-^ a bill against 
gerell, as his heiress at law. prlyfngTi^' 

rpt cific perform- 
•*• ^^ ance, and 

that if he should be unable to obtain a specific performance, C. might be decreed to 
return the deposit, and to reimburse to the Plaintiff all the expenses of endeavour- 
ing to enforce the contract The bill was dismissed, with costs, as against C. as 
well as against A. and Br, and the dismissal was affirmed, on appeal. 

Vol. V. B 




CASES IN CHANCERV. 

Hie Haintiff now appealed firom the jdecree of the 
Master of thO^U?> vfO.f^^Bs it bad dkaoissed the bill 
with costs, as against the Defendant Chith/* 

> 

Mr. GirdlesUme and Mr. Hetherif^fon^ in support of 
the appeaL 

Mr. Cooper and Mr. Dixouy in support of the decree. 



Nov. 18. The Lord Chancellor. 

The contract in this cause was entered into and s^ed 
by aUfyj but, professedly, and in terms, as agent for 
Jones and DoggereUy the owners of the house which the 
Pl^dff agreed to purchase ; and the bill alleges that 
the 20/. deposit was paid to Chittyy ** as such agent as 
aforesaid.** 

The bill was dismissed at the Rolls ; and the Plaintiff 
acquiesces in the decree, so far as it dismissed the bill 
against Jones and Doggerellj the owners of the house, 
but insists that there ought to have been a decree against 
Chitty, who was made Defendant by amendment; and 
the case made against him was, that if, by reason of the 
lunacy of Jones^ Chitty had not authority to enter into 
the contract, then he, in so doing, had practised a &aud 
upon the Pldntiff; and it prayed, in the alternative, 
that if the Plaintiff should not be able to obtain a specific 
performance, Chitty might return the deposit, and re- 
imburse the Plaintiff all the costs and charges which he 
had incurred in endeavouring to enforce the contract. 

The owners of the property not being parties to tl\e 
appeal, and all title to a specific performance being 
abandoned, the case is just as it would have been, if^ 
originally, the Plaintiff had filed a bill against Chitty 
alone, stating that he could not enforce a specific per- 
formance, 



CASES IN CHANCERY. i 

jformance^ and praymg a return of the deposit, and com-: 1 8d9« 

pensation for the expense incurred udder the contract, ^^^^^'^^^ 

against Cfiittt/. v. 



Jones. 



That this relief, if the Plaintiff can make out a. proper 
case for it, might have been had at law, is not disputed. 
The two cases of Bratt v. Ellis and Jones v. Dyke {a) 
are directly in point; but it is argued that this Court 
has concurrent jurisdiction. Now the claim, is for a re- 
turn of the deposit paid to Ckithf, as agent for Jbn^s and 
JDoggereUj and for damages for the injury sustained by 
the Plaintiff, from the Defendant having centered into a 
contract of which, the Plaintiff cannot obtain a specific 
performance. - 

I gertainly recollect the time at which there was a 
floating idea in , the profession that this Court might 
award compensation for the injury sustained by the 
nonperformance of a contract, in the event of the pri-» 
mary relief for a specific performance failing; and I 
have formerly seen bills praying such relief; but that 
arises from my having known the profession sufficiently 
long to recollect the time when the decision of Lord 
Kenyan in Denton v. Stewart (b) had not been formally 
pverruled ; but, at that time, very little weight was at- 
tached to it, and very few instances occurred in which 
Plainti£& were advised to ask any such relief ; and, for 
a short time, Sir W. Grants decree in Greenaway v. 
Adams {c) added something to the authority of Denton 
V. Stewart, although he threw out strong doubts as to 
the principle of that case. This, however, lasted but a 
short time, for, Greenaway y. Adams occurring in 1806, 
.Lord Eldon^ in 1810, in Todd v. Gee {d)y expressly 
overruled Denton v. Stewart ^ and, firom that time, there 

has 
"(a) 3 SugderCs Vendors and (c) l2Ves,595. 

PMrcha^ers,. App.MU. and V}ii. (d) 17 Ves. 27fif.- 

lb) I Coa, 258. . -^ 

B 2 
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1839. has not» I believe^ been any doubt upon the subject. 

^^^^"^ Certainly, during the thirty years which have elapsed 

V. since that time^ I have never supposed the granting any 

JoNEs^ such relief as being within the jurisdiction of this Court. 
Indeed, before that case, Sir W. Grants in 1807, in 
Gwillim V. Stone (a), refused to follow his own decision 
in Greerummf v. Adamsy because the Plaintiff did not 
ask a specific performance ; that is, in a case precisely 
the same as the present; for, upon this appeal, the 
Plaintiff does not ask a specific performance. 

Had it been supposed that this Court had the juris* 
diction contended for, every bill for a specific perform* 
' ance would have prarjred compensation, in the event of 
the vendor proving not to have a good- title. It is true 
that, in this case, the compensation sought is not against 
the vendor, but against a person who falsely assumed 
authori^ to sell ; but this pkces the case still wider 
from the principle upon which this Court exercises its 
jurisdiction in cases of contract; because, as against 
such agent, there is no case of contract, but a mere 
claim for compensation, for damages arisen firom there 
being none which the purchaser can enforce. 

As to the 20{. deposit, if the suit cannot be main-* 
tained upon other grounds, it certainly cannot be sup- 
ported in merely seeking a return of that small sum. 
That also is a daim at law. In WUUams v. Edwards{b) 
and Kendall v. Beckett (c) this Court refused to grant 
such relief. In this case, however, the question does 
not arise; because the agreement and the bill state that 
the deposit was pud to Ckithf^ on account of Jones and 
Doggerett^ and no person is now before the Court re-> 
presenting their interest. 

It 

(«) 14 Veu 1S8. (c) 9 Rutt. ^ Jtf^.SS. 
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It is unfortunate if, in prosecating this claim in this 
Court, the Plaintiff has lost his remedy at law ; but that 
cannot affect the decision of this case; and I cannot but 
observe that, so early at least as December 18S4, the 
Plaintiff had full information of the facts of the case; for 
at that time he filed his supplemental bill against the 
committees of Jones. He then knew that he could not 
compel a specific performance of the contract ; and 
having sought compensation for damages in a court 
^hich had not jurisdiction to award them, I think the 
4]ecree of the Master of the RoUs^ dismissing the bill, 
with costs, as against Chittyj was correct; and I am 
under the necessity of now adding to such costs the 
costs of the appeal. 



1839. 




The appeal must be dismissed, with costs. 



WORMALD w. MACKINTOSH. jan^^^l^s. 

Nov. 12. 

rVlHE question which, in this case, came before the A person, who 

-*■ Lord Chancellor upon an appeal from an order of rantoedthe 

the Master of the Rolls was, whether a person, named payment of a 

SLaffmi Pricey who had become guarantee for the pay- by a second 

ment of a debt secured by a second mortgage, was a com- "mortgage, 

was tendered, 
petent witness, viva voce before the Master, to prove that in a suit re- 

the first mortgage had, by certain dealings and trans- first^mort^L 
actions between^ the mortgagor and the first mortgagees, only> ^ a wiu 

ness, viva voce, 
to before the 

Master, to 
prove thaty by certun dealings and transactions between the mortgagor and the first 
mortgagees, but to which he had happened to be a party, the first mortage had 
been, in part, satisfied ; and he stated, on the voir dire, that he had ascertamed that 
the mortgaged property was suificient to pay both the first and second mortgages : 
Held, that his evidence was admissible. 

B S 
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1840. to which he ha{ipenied to have b^n a party; beeA» to a 
certain extent, satisfied; the question of ^ucb partiid 
satisfaction being raised in a suit which related to the 
Mackintosh, first mortgage only, and had no reference to the second 
mortgage, and to which the second mortgagee was no 
party, and the witness stating, oh the v&ir dire, that he 
had ascertained that the property was of sufficient value 
to satisfy both thefirst and the seoond mortgages. 

The particular, circumstances under which the ques^ 
tion arose^ and und^ which it came befcwe the Courts 
are ^ety fuUy detailed in the Lord Chancellor's judge- 
ment. 

Mr. •fVigramj in support of the admissibility of the 
evidence, cited GHUn&Y. Qaynne{a)9 Bex y. Cole {b)y 
PauU V. Brown (c), Clarke v. Gannon (d), Nowell v. 
Davies {e\ Marsden v. Stansfield (g), Phillipps on Em- 
dence. (A) 

Mr. Richards and Mr. Wright^ contra^ contended that 
the evidence was inadmissible aiKf refertod Xxf Doe dem. 
Lord Teynham v. Tyler (i), Hawkins v. Lmood. (i) 

Mr. ^^om, in reply. 



;3^o». 12, The Lord Chancellor. 

It is necessary, in order to come lo a right ccmdusion 
as to the admissibility of ^e evidence of Mr. Siijffbrd 
Pricej which was received by the Master, but, upon ex» 

ceptions, 

(a) 2 Moore 4- ScoU, 640. (g) IJS.^C. 815. 

{b) I JSsp, 169. (h) 8th edit. p. 117. «/ teq. 

(c) 6 Esp. 54. (i) 6 Bing, 390. 561. 

id) JBy. * Jf.31. Ik) 4 Car. ^ F. 148. 
\e) SB.^Adjol.Z^S. 
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ceptions, fleeted by the Master of the Rolls, very ac- 1840. 
cuntely to consider the matter in issue between the \^^^^^^^ 
parties, upon the reference to the Master* 



Mackintosk. 



''The Defendant, having mortgaged the property in 
question to Taylor & Co., they, on the 4th of Naoember 
1825, borrowed money of the Plaintiff, upon the secu- 
rity (^ this mortgage, and a deposit of the deeds. The 
original decree of 18S9 declared that the Plaintiff was 
entitled to stand in the place of Taylm &; Co. for the 
amoai^ due to them at the time of such deposit; but 
without prejudice to any question in respect of subse- 
quent payments made by the Defendant to Taylor & 
Co. prior to notice of such deposit. . ^ 

By an order of Sir J. Zi^oc/^ of the 15th oijune 18S£, 
upon exceptions to the Master's report, it was declared 
that the Plaintiff was entitled to be considered as a 
creditor, on the security of the property, for 2000/. and 
interest, unless it should appear, by the general dealings 
between the Defendant and Taylor and Co. since the 
date. of the mortgage^ tliat any sum or balance was 
due to the Defendant ; and, in that case, it was declared 
that the Defendant was entitled to set off such sum or 
balance against the said sum of 2000/. and interest; and 
the Master was directed to take an account of all deal- 
ings and transactions between the Defendant and . Taylor 
and Co., and to ascertain what, if anything, was. due to 
the Defendant. • In pursuing this inquiry, a question 
arose as to whether the amount of a hill of exchange 
for 1000/*, dated the 24th of Sqfiember and due the 
27th of December 1825^ and marked Q., ought to be 
placed to the credit of the Defendant with Taylor and 
Ca This bill was drawn by the Defendant upon Mr. 
Sitffford Pricey and discounted through Tcn^ and Co. 
The Plaintiff insisted that dxis was not a. payment to 

B 4 Taylor 
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1840. 



WORMALD 
V. 

Mackintosh. 



Taylor and Co.^ for that they had themselves taken it 
up; but the Defendant insisted that it was^ it having 
been taken up by SicEfford Price the acceptor : and, upon 
an order, of the 8th of March 18S7, by which it was re* 
ferred to the Master to enquire and state to the Court 
by whom, and in what manner, this bill was taken up, 
the Defendant insisted, before the Master, that this bill 
bad been taken up by Stafford Price the acceptor^ 
through the medium of his bankers, and put of his 
moneys ; and he. tendered Stccffbrd Price as a witness to 
prove this statement, who stated that one Charles Finch 
was a second mortgagee of the same premises for lOOOl^ 
and that he {Stqfflbrd Price) had guaranteed this mort- 
gage debt, and that, if the estate was not sufficient, he 
should have to pay the debt, but that he had ascertained 
that the estate was sufficient.. 



The Master admitted this evidence ; but, upon excep* 
tions taken to the report, the Master of the Rolls was 
of opinion that Staffyrd Price was not a competent wit- 
ness, upon the ground of interest; as the object of his 
evidence was to shew that the first mortgage was, to a 
certain extent, satisfied, and thereby to improve the 
security of the second mortgage, which he had gua- 
ranteed, and, therefore, to diminish the probability of 
his being called upon to pay the amount ; and the ques- 
tion is, whether that be a correct application of the rule 
of law. There can be no doubt that such may be the 
effect of the evidence of this witness ; but the subject 
matter to which the witness is called upon to depose is, 
incidentally, only, connected with the interest of the wit- 
ness.. It does not touch the value of the mortgaged 
property, or the amount of the mortgage debt, but 
relates to other transactions quite unconnected with 
those matters \ except that the Court has declared the 
Defendant to be entitled to set off any balance arising 

from 



WORMALD 
9. 
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from such transactions against the first mortgage debt : 1840. 

and the witness, being only a guarantee for the second 

mortgage, can only be affected by the amount of the 

claim of the first mortgagee, in the event of the property Mackintosh. 

not proving sufficient to pay both, which he says he had 

ascertained that it was. The solution of this question 

must be looked for in the decisions at law, where ques* 

tions upon the admissibility of evidence much more fire- 

quently occur than in this courts 

Chief Baron Gilbert (a) says, the law looks upon a 
"witness as interested, *^ where there is a certain benefit 
or disadvantage to the witness attending the conse- 
quence of the cause one way.'' This^ as Lord Chief* 
Justice Tindal observes, in Doe dem. Lord Teynham v» 
Tyler (b), may arise, first, where the witness has a 
direct and immediate benefit from the event of the suit 
itself; or, secondly, where he may avail himself of the 
verdict in support of his claim in a future action. The 
latter^ which is the subject of the provisions of the late 
statute^ does not apply to this case* The distinction 
between the direct and certain interest which dis- 
qualifies* and the remote and uncertain interest which 
does not disqualify, is strongly exemplified by the dis- 
tinction stated, by Mr. Justice Bayley, in Marsden v. 
Stamjield (c), between the cases of inhabitants rated or 
only rateable, as being or not being competent witnesses 
to prove other land to be within the rateable district 
The cases which apply most directly to the present 
are those in which it has been decided that legatees and 
creditors of a person deceased are competent witnesses, 
in actions by or against the representatives, to increase 
or protect the estate, but that a residuary legatee is 

not; 

(a) See G^. on EM. 1 06. (c) 7 Bam. 4* Creu, 8 1 5. ; see 

(6) 6 Bing. 590.; see p. 594. p. 818. 
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1840. not; Noiwdl v. Dames {a)^- in which the other oases, are 
^^T^'^'^^ referred to. The residuary legatee has a direct interest ; 
V. for the fund is his» subject to the charges upon it. The 

Mackintosh, legatee and creditor are interested in the amount of the 
fund, in so far that their claims are to be paid out of it ; 
but they have no interest in the amount, if it be sufficient 
to pay such demands. Whatever may be the result of 
the issue up<»i which they are examined, such interest 
is not so direct and cei:tain as to. disqualify them; but 
they have themselves claims upon the fund, and the 
question is the amount of the fimd. In this case, the 
question is the amount of the fiind^ and the witness has 
not even any direct daim upon it ; but his only interest 
is, that he is guarantee fi>r a sum charged upon it If, 
therefore, the fund be. sufficient to pay both charges, 
which the witness says be has ascertained it to be, he 
has no interest whatever ; and if the statement is not to 
be attended to, his interest cannot be put higher than 
that of tb0 legatee and creditor, in the cases to which I 
have referred. I am, therefore, of opinion, that the 
Master was right in receiving his evidence, and that the 
exceptions to his report for having received it must be 
overruled, and the order of the Master of the Rolls 
varied accordingly. 

{a) SJB.^ Adol. 36B. 
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The ATTORNEY-GENERAL v. The FISH- "*"• 

MONGERS' Company. ^g^^ 

(KNESEWORTH'S Will.) 

THE facts of this case are stated in the second volume The decree of 
of Mr. Beavaris Reports, la) the Master of 

^ ^ ' - the Rolls m 

Attorney^ 

The Relators now appealed from the decree of the ^^J^ ^^^,» 

Master of the tloUs, dismissing the information with Company 

(Kfieseworth*s 

costs. ^ Charity), 

2 Beav. 151., 

The view taken of the case by the Lord Chancellor's the Lord 
judgment, and the references made by his Lordship ^f L^^^d^h' 
to the points raised before him, appear to render any bein^ of 
report of the arguments upon the appeal unnecessary. tfe°property 

, was devisea 

Mr. Cooper and Mr* Anderdan, in support of th^ pany, for their 

appeal. benefit, sub- 

• '^^ • ject only to 

certain 

Sir W. FoUeU^ Mr. Wigram, and Mr. Aww%, in supr Jhyexce t 

port of the' decree. in one par- 

ticular, were 

^^^mm^^m^^m^mmm^m^ dcclarcd 11- 

.... l^al by the 

act 1 Ed. 6. 



1841. The Lord Chancellor. c, 14. and 

"^^^ ^^' there being 

The object of this information is to fix upon all the no evidence 

property derived by the Fishmongers' Company under Jj^'j,*^^J*Jar, 

the will of Sir Thomas Kneseworih the character of the charge 

trust property, for charitable purposes, either those spe- properly ^^^ 

cified in his will, or other purposes a/ pres, or, at least, satisfied. 

to establish and provide for the charities so specified. 

•■•'•■. If 

{a) ?B^lBl.€tieq. 
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1841. 



The 
Attorney- 
General 

V. 

The Fish- 
mongers' 
Company. 

(^ESE- 

worth's 
Will.) 



If it shall appear that Sir Tkomizs KnesewortVs will did 
not devote the property so given to charitable purposes, 
but gave it to the Fishmongers' Company, subject to 
and charged with certain payments for charitable or 
other purposes, the first and principal object of the 
information fails. In considering this point, the pro* 
visions for loans to members of the Fishmongers' Com- 
pany must be kept distinct from the preceding provisions ; 
for if, as in the case of Attorney-General v. Smythies (a), 
the preceding charities have only charges upon the pro- 
perty, and the property, subject to such charges, be given 
to some ultimate charitable purpose, such preceding 
charities are not entitled to participate in any increase 
of the funds. 



The testator's will gives the property to the Fish- 
mongers' Company, to the intent that they and their 
successors should keep, fulfil, and perform his will 
and intent, and every article thereof^ as after de- 
clared and specified; which is not inconsistent with 
an intention that they should 'enjoy the property, 
subject to such performance of such his will and intent. 
He then directs that the property should be kept up 
and repaired, so as to produce an income equal to 
the payments and performance of his legacies and be- 
quests ; and, after giving such legacies, and providing for 
the audit of the accounts, imposes a fine upon the Com- 
pany for neglecting the audit, to be levied out of the 
issues and profits of the property. He then directs that 
all the surplus rents and profits, after payment of all 
charges above rehearsed, should be laid in a chest in the 
treasury of the Company, and, together with 100 marks 
to be paid by his executors, applied for the purposes of 
repairing and new building the premises, and for the 
purposes of the loans; and, after providing for such 

loans, 
(a) 2 Rum. ^ Mylne^ 717. 
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loanS) directs that in default of the Company performing 
the directions of his will^ his said legacy or bequest to 
the Company of his said lands should from thenceforth 
be void, and all their title and interest therein should 
cease and determinie ; and he, in that case, gave the same 
to the City of London^ to the intent that they should 
perform all the directions of his will, except the direc- 
tions as to the loans, and that the Fishmongers' Com-^ 
pany, either rich man or poor maA, should have no 
more profit of the issues of the said lands, but by the 
discretion of the corporation oi London. 

It Ls impossible to attend to these provisions of the 
will, and to entertain any doubt, but that, according to 
the principles of the cases of Attomey^General v. Cot'- 
poration of Bristol {a), Jitomey^General v. Smythies (i), 
and Aitomey'General v. Cordwainer^ Company (c), the 
gifts and directions in this will, which precede the pro- 
vision as to the loans, are merely charges upon the pro- 
perty, and that, if they had been legal, those to whom 
the property is given subject to such charges would 
only be bound to discharge them as given, whatever 
might be the value of the property. I am also of opi- 
nion that the same principle applies to the provision as 
to loans to members of the Fishmongers' Company^^ 
although that is less definite as to the amount; and that 
if there had been no legal objection to that provision, 
all that the Company would have been bound to do 
would have been to furnish, out of the surplus rents, the 
accommodation intended. The Company were to have 
the benefit of the surplus of the property, subject to the 
observance of the testator's direction for the benefit of 
the poor members of it. This, though a charitable pro- 
vision^ was only the mode prescribed by the testator^^ 

in 

(o) 2J.i W.294. (c) 3 Hfylne ^ Keen, 554, . 

ib)2 Rutt.^Mi/lne,117. 
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in which the Company were, in part, as amongst them*- 
selves, to enjoy the gift. 

So far, therefore, as this information seeks to fix. 
upon the whole of the property derived by the Company 
from the will of Sir Thomas Knesemorthf I am of opinion 
that it has wholly failed. It has, howevar, a secondary 
and very subordinate object, viz. that of establishing and: 
carrying into efiect the object and directions of his will, 
in the several particulars which have been the subject of 
discussion. Much of the discussion turned upon the 
effect of the letters patent of 4 Ed. 6. and of the act 
4fJac* ]. The view I take of this case makes it un- 
necessary for me to follow that discussion further than 
to say that the effect of the two was, in my opinion, to 
give to the Company, for their own benefit, (for there is 
ho pretence for the suggestion,' that what they took from 
the Crown was subject to any trust,) all such interests 
in the property given by the will of Sir Ttumtas Knese-- 
wniJiy as the Crown became, or might have become, 
entitled to, under the 1 Ed. 6« c. 14. But even that pro- 
position is not very essential to the decision of the pre- 
sent case; for whether the Company so became entitled 
or not, it is clear that I cannot establish charities or 
carry into effect directions which are made illegal by 
the last-mentioned statute. 



Of the objects attempted to be provided for by the 
will, two only have been supposed to be free from 
the operation of the statute. 1. That for the benefit 
of the prisoners in Jbudgate and Neixgate prisons : and 
2d. That for providing loans for members of the 
Company. Of the first, nothing need be said, as there 
is no case established of this provision having been 
neglected, and as there is no ground for contending 
that Ihe company were bound to increase the sum. 

The 
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The only question is as to the second. The '^ iii 
the will is that, of the fund to be composed 'of the 
surplus rent and of the 100 marks, 161. should be lent 
to every honest man of the fellowship for six months, 
but only upon certain conditions, viz.. he laying a su& 
ficient pledge in the treasury for the sure repayment 
thereof, and also saying five paternosters and five ave& 
and a creed for the testator's soul, and the souls before 
mentioned ; and if, at the end of the six months, the' 
party borrowing wished to have the loan continued for^ 
six months more, he was to have the same for another 
six months, a^n laying a sufficient pledge for the sure 
i-epayment of the same, at the same half year, he saying 
€ie prqfundisj or five paternosters, five aves, and a treed 
for the testator's soul and the souls before mentioned. 
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The 
Attorney- 
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The fifth section of I Ed. 6. c. 14. gave to the King all 
lands given to the founding or maintenance of any anni- 
versary or obit, or other like thing, intent, or purpose ; 
and, by many decisions, referred to in Adams, y. Lam- 
iert^{a)^ it was decided that praying for souls was a like 
intent and purpose as an anniversary or obit, within the 
meaning of the act, although not to be performed by a 
priest, or in any chapel ; and that where the gift was for 
the benefit of the poor, but connected with such super- 
stitious uses as their praying for souls, the whole went 
to the King. I particularly allude to the case of Adams 
v. Lambert itself, and to the cases of Caky and Gregory 
and Colbom v. Dale^ there cited in pages 11 4? a. and 
116 a. It is therefore impossible to maintain that this 
provision for the loans to members of the Fishmongers' 
Company was not within the operation of the act 
1 Ed. 6. c. 14. The King, therefore, became entitled to 
the whole estate ; this purpose applying to the whole 
of the surplus rents, if required, and there being, there- 
fore, no distinct part or portion which could go to the 

King, 
(a) 4 Co. Mep. 104. b. 
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King, in which case it was early decided that he was 
entitled to the whole; the authorities for which are also 
to be found in Adams v. Lambert. The result of which 
is, that the Company, by means of the letters patent and 
the act 4 Jac. 1., obtained all the title which the act 
1 Ed. 6. c. 14. would have given to the Crown ; or, evea 
if that were not so, that the gift was superstitious and 
void under the last-mentioned act; and that the At-^ 
torfiey-General, therefore, cannot call upon this Court 
to establish it or carry its provisions into effect 

I therefore think that the decree of the Master of the 
Rolls was perfectly correct, and dismiss this appeal^ 
with costs. 



1840. 
June. 

1841. 
Jan. 15. 



The ATTORNEY-GENERAL v. The FISH- 
MONGERS Company. 

(PRESTON'S WUL) 



rriHE facts of this case are iiilly stated by the Lord 
"^ Chancellor in his judgment. They will also be 
found in the second volume of Mr. Beavar^s Reports, {a) 
The case came before the Lord Chancellor, upon an 
appeal from the decree of the Master of the Rolls, dis- 
missing the information with costs^ 

Mr. 
(a) Page 588. et seq, 
the origin and 

existence of a trust, this Court will not allow lapse of time to enahle those who 
are mere trustees to appropriate to themselves that which is the property of others; 
but in questions of doubt whether any trust exists, and whether those in possession 
are not entitled to the property for thdr own bendit, the Court will pay the utmost 
rc^rd to the length or time during which there has been enjoyment inconsistent 
with the exbtence of the supposed trust 



The decree of 
the Master of 
the Rolls in 
AUomey' 
General v. 
Fishmongert^ 
Company^ 
{Pretton^s 
will), 2 Beav. 
588., affirmed. 
If there be 
no doubt of 
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Mr. Cooper and Mr. Anderdon^ in support of the 
c^ppeal. 

Sir W. FoUetti Mr. Wigram^ and Mr. Romtlb/f for 
the Defendants, in support of the decree. 
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The Lord Chancellor. 

The object of this information is to impeach the title 
of absolute ownership, which the Fishmongers' Com- 
pany has enjoyed for upwards of 400 years, in various* 
tenements in the city otLtondon, and to have it declared 
that they have, from the commencement of that period, 
been, and are now, trustees of such property for charit- 
able purposes. ' 

The case rests altogether upon expressions used in 
the will of one Hetiry Preston^ under which the In- 
formant assumes that the Company derive their title to 
the property in question, and by which wil# Henry 
Preston devised the property to the Wardens and Com- 
monalty of the Company, and their successors, to have 
and to hold to the said Wardens and Commonalty, and 
their successors, in aid of sustaining the poor men and 
women of the said mystery, and of the said Commonalty, 
for ever. 



1841. 



The 

Attornet- 

Oenebal 
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Jan, 15. 



It was argued, upon the principle that this Court 
recognises no limitation of time in cases of trust, that 
no regard was to be paid, in this case, to the lapse of 400 
years, which have passed away since the title of the 
Company appears to have accrued. ^Such a doctrine 
would be most dangerous, and might, if acted upon, 
prove destructive of many of the best titles in the king- 
dom. If there be no doubt as to the origin and 

Vol. V, C existence 
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existeilce of a trusty the principles int justice and the 
interests of mankind require that the lapse of' tioM 
should not enable those who are mere trustees to ap- 
propriate to themselves that which is the propefty of 
others; but in questions of doubt whether any trast 
exists, and whether those in possession are not entitled 
to the property for their own benefit, the principles 
of justice and the interests of mankind require that 
the utmost regard should be paid to the length of time 
during which there has been enjoyment inconsistent 
with the existence df the supposed trust. One of thd 
principal reasons for admitting limitation of suits is thd 
difficulty of ascertaining the facts necessary to make it 
safe to exercise the judicial power. Upbn this principle^ 
tliis Court has, in many instances, limited the period 
within which it will exercise its power; and it would, in-* 
deed, be strange, if, in cases in which it has not done so^ 
it were altogether to disregard- the lapse of time, as 
applicable to the evidence upon which it isl called upon 
to act. 



To dispose of rights or property upon any evidence 
however apparently clear, against a title and course of 
dealing of 400 years, would be full of danger; and na 
judge, not destitute of that degree of prudence and 
discretion which is essential to the administration of all 
system and law, but particularly to that of equity, 
would feel justified in doing so, if any reasonable sug- 
gestion could be made, reconciling the histoty of trans- 
actions long since passed away with the enjoyment of 
the property. Of this the* present case furnishes a 
strong example, llere is nothing, upon the face of the 
will, to shew that Henry Preston was not the beneficial 
owner of the property, or to explain the expressions to be 
found there, from which a charitable trust might be in^ 
ferred ; biit if a court of equity,' having nothing but that 

will 



; 



\ 



CASES IN ghangery; 

^inU before it^ should have taken from the Compaxnir tte 

V^neficial interest in the property, an act of the.greatest 

injustice would^ as I believe have been the consequence^ 

l^ovtanately, I am not in that difficulty; fi>r I haveer^ 

dence before me^.whkh, if it does not demonstrate that 

the Company were, from the commencement, beneficial 

owners of this property, raises so strong a presumption 

that such was the castas to relieve me from all doubt as 

ta the daty I have to perform; 

The Fishmongers' Cconpany, which blid previously ek-> 

0ted as a guild or fraternity, was not incorpcu-ated until 

die year i4dS^ and their charter contains a lieeiice tot 

hold knds of the value of 20/. per annudri, notwithstand^^ 

Idg the then statutes of mortmahi. Before cbat time, the 

fraternity cc^ld only hold lands by procuring them to 

be coffvejred to, and Held by trustees ; -and, as they were 

within the statute 15 jBmtA^ 2; <r; 5., ih^ could nb\ dd 

this openly; and, after that time, they could, in their owH 

right, only hold lands of the annual value of 20/.; but, by 

the recognised castoni of the city of £{mdem,^ citizens, 

though they could not co|ivey lands in mortmain^ wei^ 

entitled to devise them in mortmain, and the corporations 

were entitled to - accept the lands sa devised,^ whatever 

might be their valtie; and from this , a course' oif pto^ 

ceeding was adopted, to enable the city corporations to 

bold more land than their charters authorised. The 

corporations ptirchasuig lands procured them to be con-^ 

veyed to trustees, and such trustees conveyed them to 

some one perton, who^ by his will, devised them to the 

corporations. 

The evidence of Mr. Hardt/y and the documents to 
which he refers^ prove that such was the course of 
business in th<s iky 0t^ London at dte date of the trans- 
actions now under consideration; which is the whdd 

C 2 that 
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that is necessary. The answer pat in issue the fects, 
and there is sufficient in the books to shew the proba- 
bility of such having been the object and l^al conse- 
quence of such facts ; and no attempt was made to meet, 
by evidence or authority, the case so raised on behalf of 
the Drfendants. 

Assuming^ therefore, as I must, that such was a 
usual course of proceeding, the examination of the docu- 
ments in evidence, as to whether they establish the theory 
of the Informant, or of the Defendants^ will lead to a 
short, and, I think, satisfiurtory conclusion: the theory 
of the Informant being that Henry Preston was abso- 
lutely entitled to the property, and devised it to the 
Company upon the charitable trusts mentioned in his 
will; and the theory of the Defendants being that he was 
only a trustee for them, and that his will was only an 
execution of the trust upon which he before held the 
property. 



It is important for this, and for another purpose^ to 
keep in mind that there is very strong evidence that the 
property was not^ at that time, worth so much as the 
rent-charges upon it, or did not' produce sufficient 
annual income to pay them. The inquisitto post mortem 
otjohn Lavekifij the charging the 40 marks upon other 
property as well as upon the Ghreat Tenement, and the 
deed of the 20th of JprU 1446, which assumes the 
inadequacy of the premises to pay the charges, esta- 
blish that fact sufficiently to justify its assumption in 
examining the history of the transaction. If, therefore, 
the property did belong to Henry Preston^ his devise 
of it to charitable purposes was a mere mockery; but 
if it was then the property of the company, no such 
absurdity follows from his restoring it to the rightful 
owners. 

In 
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hx the year 1429 the property in Gracechtarck StreH 
and JLomhard Street was vested in four persons, BadweUy 
Londsopf Fiiz Geffrey^ and Pijou, and the first having 
died; the three last subsequently dealt with it alone. This 
WHS before the incorporation of the Company, which was 
not until the year 1433. If, therefore, these persons 
held this property in trust for the Company, the course 
usually at that time adopted for such a purpose would 
appear to have been followed. The subsequent trans- 
actions will shew whether they did so, or were bene- 
ficially entitled to the property. The Great Tenement 
had become vested in Sir Jokn Cornwall; and, by deed, 
of the 1 1th ofNaoember 1434, he conveyed it to the same 
Londsopi Mtz Geffrey^ and Pijou; and on the 18th of 
November 1434 they granted to him, charged upon this 
property and the other property which they held under 
the deed of 1429, an annual rent of 40 marks, with a 
power of entry and distress ; and, in the event of non- 
payment, bound themselves personally to .pay 5 marks 
as a penalty. On the SBLtae day Londscp^ Fitz Gef* 
frey^ and Pijou executed another deed, by which they 
conveyed all the property in Gracechurck Street^ Lorn-- 
bard Street^ and the Great Tenement, in fee, to John 
Mitchell, described as citizen and alderman of London, 
and ten others, of whom ,Henfy Preston was one, de- 
scribed as citizens and fishmongers. By another deed 
of the 19th of Naoewher 14:541, Mitchell and the ten 
others charged an annual rent of 402^ upon all the pro* 
perty comprised in the last deed, and upon various 
other properties stated to be vested in them, in favour 
of Sir John (JornwaU, but with a proviso that such an- 
nual rent should not be demandable if the rent of 40 
marks was regularly paid, and with a proviso against 
th^ being personally liable. ... 
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It may well be asked why, if these , parties were 
purchasers} they should charge this and other pro- 
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perty with die rent .of. 4QL ;to aecure the' fi>rty 
l^ks.- i' , . . . - " • : - 

By anothei" deed of the 15th of DeceWber^ MiieheH, and 
Qine of the teoy Henry Preston being omitted^ released to 
Henry Preston and his heirs all their estates and m«-i 
terests in the prc^rty '.in Groc^tuvA Street^ Lombard 
Sireets and the . Great. Tebi^eht; fiiid» on the 20tii 
of Februarjft Henry' Predion made his willi whicdi 
reeites the- transactions as to the property m Graces* 
church Street^ Lombard Street^ and the Great Tenement^ 
and reciting that he had thereby become solely sieised 
dieraof in his demesne as. of fee- simple, devised the 
whole of.snch properly to certain persons named and 
described as the. then wardens, of the Company, and td 
the commonalty of the same mystery and thdr stfo- 
cessors for erer, in aid of the sustentation of the poor 
men- and women of the said mystery and commonidty 
ht ever. The will is confined to this object, and takes 
no notice of any other property, and is in the form in 
use at that time for passing trust property, as proved by 
^uBar^. , 

. If BadweUr Londsopy FUz Geffrey^ and Pijou were 
trustees of die Gracechurch Street and Lombard Street ' 
property for the Company, and if the Company pur- 
chased the Great Tenement of Sir John Convwcdlj it is 
very consistent with such a isupposition that after the 
death. of ;JBa£{n^tf the other three should deal with the 
prcperty, and that upon the purchase df the Great Tene- 
ment,^ the tonsideration for stfch purchase, viz. the forty 
mairks,' should be charged upon other property belong- 
ing to the Company, and thaulhesle three should convey 
the whole to other trustees, vizi MitcheU and the ten 
others ; and if these eleven were trustees for the Com- 
(iaiiy, it is proved to have been according to the usual 

' course 
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^Vjm o€ bttsiness iQsiUGb ca$(^$ that (l^e trustees.shoold 
<^^€^. ta one^thftt auch oae mi^t, by-will^ vest thepro^ 
perty ill the Comptmy for whom it was held m trust: 
but if Henry Preston was beneficiaUy entitled to the 
property, so must haVe been Mitcheli and the other 
teib And so must have beeti Badwlk Londsop^ Fitz 
Geffi'eyy and Pijau; buty besides the improbability pf 
so mwy persons |u;quiring and immediately parting 
fdA shares and intec^ts in this property, and the im- 
pH^faoUty of accounting for their dealings with the pro- 
geny upon that supposition), there is no appearance 
of any consideration bei^g \^ven by the eleven to th^ 
three, or by Henry Preston to the ten for the transfer of 
their. inteiiests; and ihe dedd between the executors of 
Sir Jokn ComtoaUaxxd the Company strongly confirms 
the supposition that the transaction was, from the be- 
ginnings between him and the Company. 
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I observe that the Master of the. Rolls Seems to 
think it pcobable thBi-Londsppf Fit% Geffrey, and Pijou 
were /trustees, Of the property in Gracechurch Street and 
fjonbard Street for Sir Join CormpaU. For the pur- 
poses of ihe present question, it is not material whether 
they were trustees for him or for the Company, thotigh^ 
for the reasons I have given, I think the better prcr 
sumption is, that they were trustees for the latter. The 
li^ormant's proposition is, that they were the beneficial 
oitoers; the contrary of which is all but demonstrated 
by the evidebce. 



: I have, therefcHre^ no difficulty in coming to the con- 
dusion that the Company did pot d^iye the beneficial 
interest in this property from Henry Preston's will; 
whereas, before I could entertain the case made by the 
information, I must have been satisfied, beyond any rea-< 
sonable doubts that they did derive their title under it 

C4 "'ii 
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It was then said that, although Henry Preston were, in 
fact, a trustee forthe Company, yet that the terms of his 
will imposed upon the Company a duty of applying the 
property to charitable purposes. It is not easy to con- 
ceive how the expressions used by a trustee are to alter 
the estate and to destroy the interests of his cestuis que 
trust : but the fact that the words used are precisely 
those which are to be found in the licence to hold lands 
in mortmain, comprised in the charter of the Company, 
explains the ground of their introduction into Preston's 
will, and proves that there was no intention of affecting 
the estate and interest of the Company in this property. 



There is another ground of defence, on the part of 
the Defendants, which remains to be observed upon. I 
have before stated that the property in question appears 
to have been of less annual value than the two rents 
charged upon it, which seems to have been a sufficient 
ground for the title of the Crown to the property itself 
under the stat 1 Ed. 6. c. 14. s. 5. In Adams v. Lam' 
bert (a), it is said to have been resolved, in a case in 
which land of the value of 20L per annum was given, 
10/. to a priest, 51. for an obit, and SL for a lamp, that 
all the uses being superstitious, the land itself belongs 
to the King; *^ for, inasmuch as all the profits are limited 
to superstitious uses, it was the intent of the act to give 
all the land to the King, by a reasonable construction 
upon the coherence and intention of all the parts of the 
act." That being so, as I have observed in another 
case (£), it was immaterial whether the Crown actually 
seized the land itself or only the rents; the letters 
patent of 4 Ed. 6., and the act 4 Jac. 1., having had 
the effect of giving to the Company all that the act 
1 Ed. 6. had given to the King. 

This 

(a) 4 Coke Rep, 104. b,i see {f) See the preceding case. ^ 
US. h. 
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This probable ground of title^ coupled with the 400 
years' enjoyment, would, of itself, have been an answer 
to the claim made by the information. In this case, it 
is unnecessary to pursue that point further, as this addi- 
tional ground is not required to support the decree of 
the Master of the Rolls, which I now affirm, and dismiss 
the appeal with costs : but I cannot part with this case 
without expressing my regret that this proceeding 
should have been instituted without that ordinary de- 
gree of consideration and research, which, if exercised, 
must have satisfied the relators that there was no 
foundation for the case attempted to be made. 
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The title to property, after an enjoyment of 400 years, 
is questioned, and great trouble and expense necessarily 
occasioned to the owners, upon some expressions found 
in a will of the year 1434 (a), which even a slight attention 
to the history of the time, the then state of the law, and 
the transactions relating to the property (which the re- 
lators do not appear to have taken any pains to ascer- 
tain), would have shewn to be wholly unavailing for the 
purpose of supporting the claim made. 



The loss which this attempt will occasion to the re- 
lators is no compensation for the injury which it has 
occasioned to the Defendants, from which I regret the 
inability of the Court to relieve them, beyond the costs 
of the suit, given by the decree of the Master of the 
Rolls, and the costs of the appeal, which I now order 
the relators to pay. 

(a) 1434-5. 
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IBBETSON ,v. IBBETSON- 



^¥1HIS case, on the hearing before the Vice-Chancellor^ 
■*- is very fully reported in the tenth volume of Mr. 



A testator be- 
oueathed 
Gtiattels tp 
trustees, upon Simons^ Reports, (a) 
trust to per. - '^ ■ "^ 

mit them to 
be used by 
the person 
and persons 
who, for the 
time being, 
should be en- 
titled to the 
possession of 
nis mansion- 
house under 
his marriage 
settlement 
or his will, 
until a tenant 
in tail of the 
age of twenty- 
one years 
should be in 
possession of 
his mansion- 
house; and 
then the chat- 
tels were to 
belong to 
such tenant 
in tail. 

The testap 
tor was, under 
his marriage 
settlement, 
tenant in fee, 
subject to 
some prior 
limitations, 
which all 
failed at his 
death ; and. 



The D^endant, Sir Charles Henry Ibbetson, n^w ap- 
pealed from his Honor's decree. The case was argued, 
at great length, before the Lord Chancellor, by "HIt. Jacobs 
Mr. BetheUj Mr. Koe^ and Mr. Hodgson^ in support of 
the appeal ; and by Mr. Turner and Mr. R. Atkinson^ 
in support of the decree; and by ^v. Richards and Mr. 
hofim Wigram for parties in the same interest as the 
Plaintiff. 

Besides the authorities cited in the Court below» 
reference was nv^tde to Vaughan v. JBurslem (6), Randall 
V. Russell (c), Proctor v. T7ie Bishop of Bath and 
Wells (rf), and Lord Bacon's Works, {e) 



7%^ Lord Chancellor. . - 

I am of c^inion that the Vice-Chancellor's judg- 
ment most be affirmed. The claim, under thie gift 
to the first, tenant in tail of the- age of twenty-one 

who 

(a) Page 495. et teq. {d) 2 H. JBL 358. 

(b) 5 Bro. C. C. 101. (<f) Vol. iv. p. 74,, ed. 1730. 

(c) 5 Mer. 190. 



under his will, his brother became tenant for life, with remainder to hi8(the brother's) 
eldest son in tail, and died, leaving such eldest son then of the age of twenty-one 
years. 

Held, that the gift of the chattels to the first tenant in tail who should attain 
twenty-one was too remote, and that the will gave the brother's eldest son no title 
to them. 



Not. 19. 
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wEo should be ia possession of the testator^s manisioii^ 
house,^ h' clearly too't^nbte^ There might be sucbes*- 
sive tenancies in tail^ lasting for any number of years, 
without any one tenant in tail in possession attain- 
ing twentyM>ne; and as the estftte could not reniain 
suspended, if snch contingency should not happen 
widiin the period limited hy thorule of law, so the pos*^ 
sibility of such contingency not happening within the 
limited period rendered the gift void, although the- con- 
tingency has, in fact, happened within that periods The 
title, however, upon which the appellant priiiqipaUy 
relied was the preceding direction, that, until this con*- 
tingeney should happen, the property should be used 
and enjoyed by the persons for the time being entided 
in- possession to the iaansi(>n<4iouse, by virtue of the 
limitations in the settlement or will. 



1840. 



Ibbbtson 
Ibbetson. 



'Under those limitations, the appellant's iktbei: was. 
tenant for life in possession until his death in 1639 ; and 
he, the son, never,^ under this direction, had any interest 
in the property; because, the moment at which, by hifr' 
father's death, he, for the first time, answered the de- 
scription '6F a pe^oh entitled in possession to- the 
mansion-house^ at that moment, he being a tenant iti 
tail' in possession of the age- of twenty-one, the event 
happened which defternimed the application of the rents 
under the former direction : nor could the case have 
been different if the appellant had, at the time, been 
a tenant in tail in. possession and under twenty-one ; 
because, although' the clause in the will respecting the 
chattels refers.to l3ie limitation of the real estate, for 
the purpose of describing the person who was to have 
the use and enjoyment of them, and, therefore, if that 
hftd been' the whole of the direction, wouM have given 
tb^ absolute property in the chattels to the first tenant 
b tail of the' land^^ y^'that could not have been the 

result 



S8 
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randt of the direction in this case» fiir it does not refer 
to tbe limitations of the bnd for the purpose of adopt- 
ing them as to the chattels, but introduces this im- 
portant di£Eerence, that all interests prior to any tenant 
in tail attuning twen^-one, shall be liable to be de- 
feated by the happening of that event; so that if the 
limitations are to be considered as repeated in the 
clause respecting the chattels, they must be so repeated 
with the alterations the testator has directed, and they 
would therefore stand thus — to be used and enjoyed by 
the Appellant's &ther for his life, and after his death by 
the person then entitled in possession to the mansion- 
house, until some tenant in tail of the age of twenty- 
one should be in possession thereof, and then to go 
and belong to such tenant in tail. Upon this point, 
Trqffbrd y. Trqffbrd{a) is strongly in point The 
Appellant cannot claim as tenant in tail in possession of 
twenty-one years of age, because that limitation is too 
remote ; nor under the intermediate gift, because that 
determined by there being a tenant in tail in possession 
of the age of twenty-one. 



In The Duke of Newcastle v. Lady Lincoln {b) Lord 
Bosslyn observed upon the difference between contracts 
for settlements and wills, saying that the Court is not to 
do for a testator all that can be 4one by law, but no 
more than what he has intended to be done, and ac- 
cording to the common acceptation of the terms. That 
observation applied to the ordinary case of chattels 
being given by will to go according to the limitations of 
land, in which case they vest absolutely in the first 
tenant in tail; but it is competent for. the testator to 
prevent such consequence, and that, in my opinion, he 
has done in this case. It may be said that if tbe gift to 

the 
(a) 8 Atk. 347. (*) 3 Vei. 387. ; see 594. 
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the'first tenant in tail in possession at twenty-Kme is too 1840. 
remote, so must be the direction for the application of 
the rents till that event should happen. If there be 
this objection to the direction which the testator has 
made in his will, it will afford no reason for introducing 
into the will a gift of an estate tail which he not only 
has not directed, but was evidently anxious to avoid. 
The gift to a tenant in tail in possession at twenty-one 
negatives any intention of benefiting any one who 
should not answer the whole of this description. 

It was said that the decree is, at all events, wrong, 
in declaring the gift void after the death of Sir Charles 
Ibbetson, the appellant's father, who was the residuary 
legatee. This is not an objection which this appellant 
can urge; and the representatives of Sir Charles Ibbetson 
have not appealed. 

The appeal must be dismbsed, with costs. 



PYM V. LOCItYER. , \f<o. 

April 25. 87. 
Nov. 25. 

npHIS was an appeal from so much of a decretal 1341. 
"*■ order made by the Vice-Chancellor iii this cause -^z ^^• 
as declared that the provisions made by the testator m . jg-andfather 
the cause, on the marriages of the Defendants, Frederick haying, in the 
Pynif Edmund Loch/er Pym^ and Eleanor Penrose Drake Coun "p?aced 
(formerly Pt/m), respectively, were not ademptions or himself iwfoco 
satisfactions of the respective legacies of 5000/., 5000/., certain grand- 

^ and children, al- 

though their 
father was living, and having ^ven them certain sums by his will, and having after- 
wards made settlements upon their respective marriages, the presumption against 
double poiitions was held to' be applicable; but, inasmuch as the advancements were 
smaller in amount than the sums expressed to be given by the will, such advancements ' 
were held to be satisfactions ^ro ianto only of the gifts contained in the will. 
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1840. and 600(0^ by the testalxMr's wiU bequeathed' for the r^ 
spective benefiu of them and that'cbildiea; and again^ 
tlie direcdoDs giTen by his HoQor> conaequenlU. upon 
this dedaratiom 

The testator was the grandfather of these Defendants^ 
and their marriages took pUce in their father^s lifetime. 

The provisions made upon the respective marriages 
were as follow : -r- Upon the marriage of, Frederick 
Pt/m^ to whom a legacy of 5000/. had been given, by 
the wlll| for life, with reipainder to his children^ a aum 
of 2000/. 3 per cent. Reduced stopk was invested in 
the names of truste^% upon trust for himself and his 
intended wife, for their successive lives, and afterwards 
for their children, and, in default of children^ for him- 
self absolutely. Upon the marriage of Edmund "Ldchfer 
Pynii to whom a legacy of 5000/. had also been given, 
by the will^ for lifia^ wil^b-^ remainder 1^ bis children, > the 
testator made a settlement of certain lands upon him 
and his children, and executed a bond for 3000/., of 
which trusts were declared similar to those of the lands ; 
and upon the marriage of Mrs. Drake {Eleanor Pen- 
rose Pjfm\ to whom a legapy of. 6000/. had been be- 
qiueathed by the will for life, with remainder to her 
children,, the testator, by letters, engaged to invest 
4000/. in the public funds^ upon trust, after his own 
death, for the intjended wife and her husband, succes- 
sively,, with remainder to her children, and also engaged 
to pay, during bis own lif<^ 150/. per annum for the 
first three years, and ,100/. per annum afterwards. 

Mr, Wigram and Mr. G. L. BasseU, in support of the 
appeal.. 

Mr. BeOMy Mr. Id^im iMsmdety and Mn CSkncBess^ 
in support of the decretal order. ,^ 
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Mr^RiehardSy Mr. Wes^f and Afr. JbMWii^ • fer txdiisr X6M« 

parties. ' •• -..•;' '.• • ; •: 



7%f LOBD ClUMCELLOR. 

This case involves the consideration of much of the 
doctrine upon which I acted in P&uys v. Mansfield (a), 
and in so far as such doctrine shall b^ found' applicable 
to the facts of this case, it must govern my decision.* I 
have not seen any reason to doubt the accuracy of' such 
doctrine, and shall consider it as the law of this Court, 
unless otherwise instructed by the aiithority of the House 
of Lords. 

Edmund Loch/erj the testator, had two children, a 
son Edmundj the interests of whose chSdren are vested 
in the Appellants, and Eleanor Margaret a daughter, 
who had three children, Eleanoiry Erederickf and £d- 
mt/7ic/, the Respondents. 

By his will, in 1823, the testator bequeathed 50002. 
to trustees, upon trust, subject to an annuity of 40/. per 
annum for his daughter JS/aornor Margaret^ for hei- life, 
to i^ay the interest for Bis gtvctiiisbn PredericVs main- 
tenance till twenty^one, and then to him for lif^ and 
after his death to divide the principal equally amongst 
his children; that is to say, sons who should attain 
twenty-one or die under that age, leaving children, and 
daughters at twenty-one or marriage, with maintenance 
in the meantime ; and if there should be no such chil- 
dren, the 5000/. was to fall into his residuary personal 
estate. Another legacy of 5000/. was' given to trustees, 
upon similar trusts, for the benefit of his grandson Ed" 
fKund and his children. Another- legacy of 6000fi was 

given 
.<4i) a Jlifylne4 Ormg,589k ... t -^ 
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1840. > given to trustees, .upon similar trusts, for Xht benefit of 
his granddaughter Eleanor and her children, — her life 
estate to be enjoyed by her for her separate use ; and 
the residue of his estate he gave equally between his six 
grandchildren, being the children of his son and of his 
daughter. 

In 1831 the grandson Frederick married, and, by his 
marriage settlement, to which the testator was a party, 
but to which Fredericks father was not a party, after 
reciting the marriage agreed upon, and that the testator, 
as the grandfather of Fredericij had agreed to invest a 
sufficient sum to purchase 2000/. S per cent Reduced, 
upon the trusts and provisions after declared, and that 
such sum had accordingly been purchased in the names 
of trustees, the trusts were declared to be for Fre- 
derick for life, and after his death for the intended wife 
for life, and then for the children, as the father and 
mother or the survivor should appoint, or, in default of 
appointment, equally, and in default of children, for 
Frederick absolutely. 

In the same year, ISSl, Edmund married; and, the 
settlement upon his marriage, to which, as in the former 
instance, the grandfather was, but the father was not a 
party, recited that, upon the treaty for the marriage, 
the testator, the grandfather, had agreed, on the part 
of his grandson, to convey certain premises for the 
purposes after mentioned, and to execute a bond for 
securing SOOOL to trustees, payable. six months after 
his death, which sum was to be held by them upon 
the trusts of the settlement ; and by the settlenient the 
lands and premises were settled to the use of Edmund^ 
the husband, for life, remainder to the wife for life, re- 
mainder to the children as they or the survivor should 
appoint, and in de&ult of appointment to the children 

equally, 
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equally, and upon failure of children to Edmund in fee; . 1840. 

and similar trusts were declared of the 3000Z.« which be- ^"^TX"^^ 

Pym 
came due six months after the testator's death. v. 



LOCKYER. 



In the same year, 1831, the daughter, Eleanor^ mar- 
ried; and the Master's report states a long correspondence 
between the testator, the grandfather, and the father of the 
intended husband, by which he, the testator, bound himself 
to lay out, in the names of trustees, 4000/. in the public 
funds, the interest of which was to be paid to himself 
for life, and after his death to the husband and wife 
and the survivor for life, and then to their issue equally, 
and if there should be no children, the principal to be 
subject to the wife's appointment; and he further agreed 
to pay to -them 150/. per annum for the first three 
years, and 100/. afterwards during his own life. No- 
thing further was done during the life of the testator, 
except that he paid the 150/. per annum ; and he died 
in 18S6. 

In answer to an inquiry as to the manner in which 
the grandfather had acted towards these grandchildren, 
the Master found, from the statement of their father, 
that the three children had been maintained by him, 
the father ; except that, as to Frederick^ the grandfather, 
being desirous that he should go into the church, had 
agreed to pay his college expenses, and had paid the 
tailor's bill, and part, but not all, of his personal expenses; 
and that, from the time of his ordination to that of his 
marriage, he paid him 200/. per annum, and, after his 
marriage, 100/. per annum: That as to Edmund^ being 
desirous that he should be of the profession of the law, 
he paid the stamp on his articles, and the premium to 
the solicitor to whom he was articled, and some small 
sums as pocket money; and, after he had served his 
time, paid the costs of his admission as an attorney, and 
Vol. V. D his 



Ptm 

V, 
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1840. his iee to a conveyancer, and made him an allowance 
for his l6dgiDg and maintenance in London, but which 
was very inadequate for those purposes : That, as to the 
LocKYER. granddaughter Eleanor, the testator did not defray any 
of the expeikses of her maintenance or education np to 
the time of her marriage : That he was in the habit of 
constant intercourse with all the grandchildren, making 
them presents of money and other gratuities, and di- 
recting and controlling them with an authority equal to 
that of their father : that he was referred to on the 
treaties of the respective marriages of the grandchildren, 
as a person whose consent was indispensably necessary, 
and as the principal pkrty to the pecuniary arrange- 
ments ; but that all such children lived, at the same time, 
in intimate and affectionate intercourse with their parents, 
and that the father was • never, until their marriage, 
wholly exempt from the costs of their maintenance and 
support ; and that, upon the marriage of Eleanor, he 
agreed to make her an allowance of 50/. per annum for 
three years, which he paid. 

Upon this state of circumstances, which was found by 
the Master's report, the Vice-Chancellor, upon further 
directions, declared that the provisions made by the 
testator upon the marriages of Frederick, Edmund, and 
Eleanor were not ademptions or satisfactions of their 
respective legacies of 50001. and 6000/. by the will be- 
queathed for the benefit of them and their respective 
children. By the appeal, the propriety of that decisbn 
is challenged. 

All the decisions upon questions of double por«- 
tions depend upon the declared or presumed intention 
of the donor. THe presumption of equity is against 
double portions, because it is not thought probable, 
when the object appears to be to make a provision, 

and 
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and that obge'ct has been effected by one instruinent, 1 840. 
that the repetition . of. it in a second should be in- 
tended as an Edition to: the first. The second pro- 
vmm^ therefore^ is presumed to be intended as a substi- 
tution for, and not as antadditicHi to^ that first given; but, 
when .the gift is a mere^ bounty, there is no ground for 
falsing any presumption of intuition as to its amount, 
although, such . amount; be conq)rised in two or more 




The first question to be asked is, whether the sums 
givesQ are- to b^r considered a& portions, or as mere 
gifts ^'and^ upon tbi$ subjects certain rules have been 
laid down, all int^ndi^'to^aacert^ and to work out the 
intention of the giver. . In the case of a parent, a legacy 
to.a child is presumed to be intended to be a portion ; 
-because, providing for tibe child is a duty which, the 
relative«ituatian>pf the parlies imposes upon the parent: 
but that^duty, vhiob is imported upon a parent, may be 
assumed by another, who, for any reason, thinks proper 
to place Um^l^ in that I'espect, in the place of a parent ; 
and, when thai; . is ao, t^e sam6 presumption arises 
agasBst his iatiending a first gift to take effect as well as 
a second ; because bplb, uk such. cases, are considered to 
be portions. WhetheiP'tbe doQor hadj for this purpose, 
assumed the offioa of a parent,, so as to iniyest his gift 
with the character of a portion,. may be proved by ex- 
trinsic evidences /I sud% as' the genetal conduct of the 
donor tpwatdsithe chUdreny or by intrinsic evidence 
firom the nature aod terms of the gift. If the former be 
alone relied upon^ it may prisvailf. although it should 
appear that. the. donor did not assume all Uie duties of a 
parent, or e£fec3tually perform those .ii^hich he had under- 
taken: Ute questioji ;being> merely, whether the facts 
.provad fidrly lead to the conclusion that he intended to 
provide a portion Cor the child, and not merely to bestow 

D 2 a gift. 
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1840. a gift Upon tbbpomt,P(tn^sy.Jlfan{/S^2^ founded upon 
Carver v. Baaies (a), and many other cases, is conclusive. 
Such evidence of general conduct towards the child is of 
far less importance than that which relates to the pecu- 
niary provision for it, whether that be found in the instru- 
ments containing the gifts or in extrinsic circumstances ; 
and, as part of such extrinsic circumstances, the general 
conduct of the donor towards the family, and particularly 
towards the other children of it, may, very properly, be 
included in the consideration of his object and intentions. 

It may be assumed that the &ther of the three children 
had but slender, if any, means of making a permanent 
provision for them, as, in two of the three marriages in 
question, he supplied nothing, and in the third only 
agreed to pay 50/. per annum for three years; and the 
Master's report states, upon the authority of the father 
himself, that the grandfather directed and controlled 
the children with an authority equal to his own, and 
that he was referred to, on the treaties for the marriages, 
as a person whose consent was indispensably necessary, 
and as the principal par^ to the pecuniary arrange- 
ments. Such being the position in which the grand- 
father had placed himself, with respect to these grand- 
children, we find him, by his will, making provisions for 
them, and for the children of his son; not giving them 
certain legacies of which they or others for them might 
hereafter regulate the disposal, but taking upon himself 
to do so, and, in anticipation of their marriage, settling 
the sums given so as best to provide for them and for their 
children. Upon the marriage of IV^cZmc^, the grand- 
father appears as the only contracting party, on his side, 
as to provision to be made; and the settlement recites 
that he, as grandfather, had agreed to invest the sum ad- 
vanced. 

(a) S Run. 4* Mylne^ 501. 
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vanced. Upon the marriage of Edmund^ the same course 1 840. 
was followed, although the same words were not used; 
but, instead of investing a sum in the names of trustees, 
as was done upon the marriage of Frederick^ he entered 
into a bond to pay the sum agreed to be settled six 
months after his death. Upon the marriage of Eleanor j 
he first proposed to bind himself to leave by his will the 
sum agreed to be settled ; but, it being suggested that by 
investing it in the names of trustees the legacy duty 
would be saved to the family, he agreed to invest it 
within a certain time, but which h^ omitted to do. 

In all these arrangements, the sums given were settled, 
or agreed to be settled, as nearly as possible, in the same 
way as he had provided by his will, which, in Trimmer 
V. Ba^ (a). Lord Eldon seems to think would be of 
itself sufficient to establish the ademption. That the 
sums so settled or agreed to be settled were portions, in 
every sense of the word, cannot be doubted ; amd it is 
equally clear that the corresponding provisions by the 
will, though differing in amount, are of the same cha- 
racter. From the necessities of the family, or from his 
own free choice, or, probably, from both, he assumed the 
task of furnishing portions for the children, regarding, in 
the distribution of his property, the number of those 
who, standing in the same degree of relationship, had 
similar claims upon him. This task, so undertaken, he, 
in the first instance, proposes to carry into effect by his 
will, but, upon the marriages of the several children, he 
comes forward, in some instances to perform, and in 
others to bind himself to perform, in part, what he had 
so assumed the office of doing. In what respect, for the 
purpose of trying the intention of the donor, does this 
difier from the case of a parent? The father, as well as 

' the 

(a) 7 Vet. 408., see 516. 
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1840. the grandfather, were at liberty to make what distrtbu* 
tion tbey thought proper of thdr property; bat having 
once made the distribution, by attributing a certain sum 
to each child, where is the probability that^ upon the 
marriage of that child, there shoidd ari^ an intention of 
disturbing the whole scheme of such distribution, and 
of giving to such child the sum dien setded, in addition 
to what had been before assigned as its portion, to the 
necessaiy prgudice of all the other children? It is to 
avoid such conseqi|ences, so little likely to be intended 
by the donor, that the presumption against double'por- 
tions arises, which, though it may, in some instances, 
defeat the intention of the donor, is, in my opinion, calcu- 
lated, in general, to effect it 

I am of opinion that the gri^ndfatlier had, as to the 
pecuniary provision for the cbfldren of this.&mUyipu^ 
himself in loco parenHs, and that the instruments theuL- 
selves prove that the legacies and the sums settled were 
intended as portions, and, therefor^ that the prespiopipr 
tionagaitfst double portions arises, and that the several 
settlements or agreements upon the marriage pf the 
grandchildren operated as ademptions of the legacies. 
Lord Eldon^ in Ea parte Pye (a), seems to allude to 
the possibility tbfit such second portion might be tireated 
as an ademption j9y> tantoovHj* Sciich a limited; appli«> 
cation of the rule would, I thiii^ in most cases, tsuvy 
the intention of the testator more, comptletely mto effect. 
I am not aware of any case in which, it has been acted 
upon; but as that point has not been Itrgued, I shsdl be 
very willing to hj^r CQunseJ upon.iV if they think it can 
be maintained. . 

With respect to two of the portions, the, testator, at 

the time of his death, was only under an obligation to 

pay 
(a) 18 Veu 140., see p. 151. 




CASES IN CHANCERY. 39 

pay them, and if the will had been made after the 1841* 
obligation had been , incarred, the legacy would have 
been a satisfaction of the obligation. It would be 

strange i^. the will being of the earlier date, the obli* 

gation had not been an ademption. 

The order of -the Vice*ChancelIor must, therefore^ 
be reversed, so far as it is inconsistent with this view of 
the case, and altered accordingly. 



In consequence of the suggestion thrown out by the i84i. 
Lord Chancellor at the conclusion of the judgment *^°^' ^' 
above reported, an argument took place upon the 
question, whether the ademption was to be considered 
an ademption in totOj or p'o tanto only. 

Mr. Bethellf Mr. Lqftus Lawndesj and Mr. Chandless^ 
for Frederick Pym and the children ot Edmund Pynu 

The ademption was pro tarUo only. That this is 
the rule of law is established, impliedly by some au- 
thorities, and directly by others. It is said, in the 
report of the case of Izard v. Hurst (a), to have been 
agreed to be the rule of the Court, that a gift to a 
legatee, upon marriage or otherwise, of " the like or a 
greater sum" should be intended in satisfaction of 
the legacy, unless otherwise declared by the testator. So 
in FarrJiam v. Phillips (J), Lord Hardwicke says, that 
where a father, after making his will, advances his child 
with a portion *^ as great or greater ** than the legacy 
given by the will, such provision has always been held 
an ademption ; and in Boome v. Roome (c) the Master 
of the Rolls states the question raised to have been, 

whether 
{a) Freem. S24. {b) 2 Atk. 215. 



(c) sApc.l^u 
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1841. whether a payment of 1 26/., by a testator, on behalf of a 
person to whom he had before by his will bequeathed 
1000/., was ^^ a partial ademption, and ought to be 
taken out of the portion." And in Pcnoel v. CUwoer {a\ 
Lord ThwrUm states the question there to be, whether 
an advancement of 5000/. to a legatee to whom 6000/. 
had been given by the will was ^* an ademption, in totOj 
or in part, of the legacy;" though, in that case, his 
Lordship held, that no ademption at all had taken, 
place, as the testator did not stand in loco parentis to 
the legatee. The case of Robinson v. Whitley (5), also, 
although one in which it was decided that no ademption 
had taken place, shews that, if, in that case, the smaller 
gift had been considered a satisfaction at all, it would 
have been held to be a satisfaction pro tanto only. 

In Cleri v. Lucy {c) the question was distinctly 
raised whether a settlement, by a father, upon his daugh- 
ter's marriage, of part of certain lands, which he had 
before devised to her by his will, was a revocation of the 
whole devise to her, or only a revocation pro tanto ; and 
Lord Camper expressly decided that it was " a revoca- 
tion only pro tanto of the lands devised to her, and not of 
the whole devise." So, in Norton v. Norton, in Michael^ 
mas term 1692 (</), it was held, by the Lords Commis- 
sioners Rawlinson and Huichins, that a father's buying 
for his son an office or a commission in the army, are 
^' advancements ptv tanto.** In Hoskins v. Hoskins (e\ 
also, it was held that a father's purchase of a cornetcy 
for 650/. was an ademption, pro tanto, of a legacy of 
750/.; but it must be admitted, that there was some 
evidence of an mtention to alter his will, by deducting 
the purchase money from the legacy, and therefore the 

case 
(a) 2 Bro. C. C. 499. See (c) 8 Fin. Abr. 154. 

p. 517. (d) 5 P. W. 517. note. 

{b) 9 Vet, 577. \e) Pre. Cha. 965. 
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case is, perhaps, not strictly an authority. The case 1841. 
of Tkettusson v. Woodford (a), before Sir J» Leaci^ 
was decided upon evidence of the testator's inten- 
tion ; but Sir J. Leach's observations upon what the 
case would have been independently of the evidence 
shew that he considered that a subsequent advancement 
of smaller amount would be deemed an ademption pro 
tardo only. So in Monck v. Monck (b\ where a legacy 
of 5000Z. had been given, and 4000/. was afterwards 
settled, 1000/. having been paid for the legatee in an- 
other manner, it is clear that Lord Manners considered 
that if the 1000/. had not been paid, the setdement of 
the 4000/. would have been a satisfaction, pro tanto 
only, of the legacy of 5000/. 

In no case has it really been held that a smaller 
subsequent gift has adeemed a previous legacy in toto. 

The case of Clarke v. Burgoine {c) will be relied on 
by the other side; but that case is misreported; for a 
reference to the Registrar's Book shews that, instead 
of two legacies of 3500/. each, which the report would 
represent to have been adeemed by the payment of 
2000/., and a covenant to pay 4000/., there was, in fact, 
only one legacy of 3500/. ; and the decree declared that 
the gift of the 4000/^ was a satisfaction of the legacy 
of 3500/. From the report of Hartop v. Wliitmore (d), 
contained in Peere JViUiams^ it would be inferred, that it 
was held that a daughter's legacy of 500/., under her 
father's will, was totally adeemed by a subsequent giil 
of 200/. ; but that report is inaccurate, as appears from 
Mr. Cosfs note, from which we learn that the legacy 
was a legacy of 300/.,- to the daughter, in case she 

married 

(a) 4 Madd. 420. (c) 1 Dick. 55J. 

(b) 2 Ba.^ Be. 298. \d) 1 P. W. 681. 
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1841. married with her mother's ckmsent^ and of 2002. bnly^ 
if she married without such consent; a»d that she did> 
marry, without the mother's ^consent, intke fiither^ life-' 
time : and this state of the case is that- which is repre- 
sented in the fuller report, which is to .be found in 
Precedents in Ch^mceiy{a\ in which it is expressly, 
stated, as one of the grounds of Ae deeiaio% that the 
larger legncy, vi^., that of 800JL, never became due at 
all. 

It will, perhifM, be ^said, that THmmer v. Bayne(b} 
countenances the notion of the lotal adismpticm : butln 
that case Lord EUbn was of o{Nnion that the testator 
distinctly intended that the amount settled should be 
an ademption in toto ; and a careful examination of 
the judgment will shew, that an inference in feyour of 
total ademption by a smaller piovbion is not warranted 
by the expressions which it contains. Lord Eldon sug- 
gests, that << where a parent or person in bco^mrentis 
gives a l^cy^ as^a portion, and afterwards, upon mar-^ 
riage or any other occaaon calling .for it, advances in 
the nature of a portion to that child, that will ^imooat to 
an ademption of the gift by die will, and this Court 
will presume he meant to satisfy the one by the otber.** 
*< Advances" what? No substantive foUows the word 
<< advances," and some word must be understood to 
make the sense complete : but what ground is there for 
supplying words indicating a portion of any amount?" 
Again, he says that << the Court oyterlooks small diflfer- 
ences in the drcumstanoes of that which is proposed to 
be given and that in satisfaction of which it is contended 
to be given ;" but he does not say that .the Court over- 
looks differences in amount, so as to make a smaller 
amount a satisfaction, in tcto^ of a larger. 

In 

{fl)Pre.aa. 54U (3> 7 Vet.SQU. 
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In BapartePy^Xa) Lord SMonaays^ diat the Court 1841. 
has, in some cases, gone the length of holding that py^^^"^ 
the portion, though much less than the legacy, was a v* 

satisfaction of the legacy, upon the ground that the 
father, owing what is called a debt of nature, is the judge 
of that provision by which he means to satisfy it. Lord 
Eldon says, that this length is consistent with^the prin- 
ciple ; but he condemns the principle^ and says that the 
length to which it has been carried shews the fallacy of 
the reason upon which it is to be founded. He was, 
however, mistaken in stating that the Court had gone 
that length ; for be had probably been misted by the 
erroneous reports of Clarke v. Burgoine and Hartcp v. 
Whitmore. . ' - • 

An argument in favour of the adempticm or satisfke- 
tion being considered as pro f^tnto only, may be deduced 
from the Statute of Dbtributions, 22 & 28 Car. 2. 
c. 10., which provides merely that the amount advanced 
shall be brought into hotchpot, and not that the amount 
di what the father rosy have advanced in his lifetime is 
necessarily to be taken as establishing, conclusively, 
against the child, the extent of the father's obligation 
towards that child. 

If, as it is conceived has been shewn, the law of the 
Court does not require that the subsequent advance- 
ment should be deemed to be a satisfaction in totOj the 
circumstances pf this case afford as, little reason for such 
a conclusion ; for there is nothing whatever in the cir- 
cumstances of the case to shew that the testator ever 
altered the intentions of equality which he had evinced 
in the provisions^ which he made by his will. 

Reference 
(a) 18 ye$. 140. See p. 151. 
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Reference was also made to BeUam v. IXkaoatt. {a) 

Mr. Richards appeared for Mrs. Drake (formerly 
Pym\ a party in the same interest ; and he referred to 
Grave v. Lord Salisbtay {b\ and Lord Eldon*s obser- 
vations on that case in Exparte Pye. 

Mr. Wigram and Mr. 6. L* RusseU^ for the unad- 
vanced grandchildren. 

A mere casual gift by the testator to the legatee is 
not an ademption or satisfaction; bat if the gift is in- 
tended as a portion, then it is a satisfaction, and a satis- 
faction, in Mo, of what has been given by the wilL The 
question always is, whether the subsequent gift is in- 
tended as a portion. Unless it is, the presumption of 
law does not arise ; but if it is, then the presumption 
applies, and that presumption is, that the testator did 
not intend to give two portions, and that what he has 
given in his lifetime is to be a satisfaction for that which, 
when he made his will, he intended to give at his death. 
The general impression of the profession has long been 
in favour of the total ademption or satisfaction, in such 
a case. 

Lord Hardwicke says, in Shudal v. Jeh/U{c), that 
^^ whether the portion given in the lifetime is less or not, 
is no ways material;" and it is perfectly clear, from what 
Lord Eldoti says in Exparte Pye, that he so understood 
the rule ; and his expression of disapprobation of the 
principle upon which the rule was founded only shews 
that he thought the rule conclusively established. 

In RoseweU v. Bennet [d), a legacy of 300/. to put a 
son out as an apprentice was held, by Lord Hardwicke, 

to 
(a) 1 Ati. 426. note. (c) 2 Atk. 516. 

{b) 1 B. a C\ 425. (rf) 5 Ath 77. 




CASES IN CHANCERY. 45 

to be totaUy adeemed by the Cither's laying out 2001., 1841. 
in putting him as clerk to a person in the Navy 0£Bce. 

Clerk y* Ijucyj cited on the other side, was the case 
of a devise of land ; and the Court went into the con- 
sideration of the evidence in the cause, which could 
not have been done, unless the presumption of satis&c- 
tion had been first raised. Hoskins v. HoskinSf TheU 
lusson T. Woodfordj and Monck v. Monck^ were all 
decided upon the evidence. BeUasis v. Uthwatt is merely 
a reporter's note. 

The facts of this case, independently of the rule of 
law, give no countenance to the argument on the other 
side. 

Mr. Beihett^ in reply. 

When Lord Hardmckey in Shudal v. Jehfi^ says, that 
whether the portion given in the lifetime is less or not, 
is noways material, he means merely that it is not ma- 
terial to the rule against double portions, not that it is 
not material upon the question whether a smaller por- 
tion is to be considered a total satisfection of a larger. 



The LoBn Chancellor. 2^^^ ,^ 

When, upon the first argument of this case, I had 
come to the conclusion that the testator had placed him- 
self tn loco parentis^ and that the effect of the portions 
upon the provisions by the will was, therefore, to be 
the same as if the testator had been the &ther of the 
children, I was startled at the consequences of such a 
decision, if the rule generally received in the profession, 
and laid down in all the text-books of authority, and, 

apparently 
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|S4L ^ iipfMreiitljr fodndednpcm the faigbest authority, was to 
regalate Ae division of the property ; the role to whidi 
I refer being, that a portion ^ advanced by a &ther to 
a child will be a complete ademption of a legacy^ thou^ 
less then the testfuneataiy pordon." (a) . I oonld not 
bnt ied that^ in the case before me^ and in every other, 
the effisct of the nde would be to defeat the intention 
of the parent A ftther, who makes his will, dividing 
his properly amongst his children, must be supposed to 
have decided what, under die then existing circum- 
stances, ought to be the portion of each child, not with 
reference to the wants of each, but attributing to each 
the share of the Whole ii^^bich, #ith reference to the 
wants of all, each ought to possess. li^ subsequently, 
upon the marriage of any one of them, it becomes ne* 
cessary or expedient to advance a portion for such child, 
what reason is there for assuming that the apportion- 
ment between all ought therefore to be disturbed ? The 
advancement must naturaUy tbe supposed to be of the 
particular child's portion ; and so die rule assumes, as 
k precludes the child advanced from claiming Uie sum 
given by the will as wdl as the sum advanced. 

» So far the rule isfbonded on good sense, and adapted 
to the ordinary transactions of mankind. The supplying 
the wants of one child for an advancement is not per- 
mitted to lessen or destroy the provisions made for the 
others, by giving both provisions to the child advanced ; 
but the supposed rule that the larger legacy is to be 
adeemed by the smaller provision, appears to me not 
to be founded on good sense, and not to be adapted to 
the ordinary transactions of mankind, and to be sub- 
versive of the obvious intention of the parent. Can it 
be assumed^ as a ^proposition so general as to be the 

foundation 

■ ^ ■ (a) lJioperLeg^5l9. 
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£)andation of a rule of pFoperty^ lai the absence 6t any 184<1. 
expressed intention, that the marriage of one child and 
the advancing a portion to such child, furnishes ground 
ibr the fatlier's altering the mode of distributing bis 
property amongst liis^ children, by taking from the 
portion previously destined for that child, and, to the 
same extent, adding to the provision for the others? 
Is it not, on the contrary, the usual course and practice 
that the father, upon a child's marriage, parts with the 
control over as little as possible, preferring to reserve 
to himself the power of disposing of the residue of the 
portion destined for sudi diild, as its future circum- 
stances and situation may require? In doing. so, the 
father is not influenced only by the natural preference 
of bounty to obligation, but adopts a coarse which he 
may weU be supposed to think most beneficial £ov his 
children. Where, then, is the ground of the presump- 
tion, that he intended, by. advancing part of. what he 
had destined as ibe portion of that child» to. deprive that 
child of the remainder ? . 

The argument in &vour of the prcqsositbn Appears 
to me to be foraided upcm technical reasoning as to the 
term ^^ portion," without due.consideralaon of the sense in 
\irhic\i that term is used* The giving a portion to a 
child is said to be a moral debt, but of the amount of 
which the parent is the only judge ; and although the 
parent ha8> by his will, adjudged the amount of that 
iiK>ral debt to be a certain sum^ he is supposed, by the 
settlement, to have departed from that judgment, and to 
have substituted the amount settled ; and this only be- 
cause the one provision and the other are considered as 
a portion. This, however, assumes the portion settled 
to be intended as a substitution of the portion given.by 
the will ; and such intention, if proved, would remove 
all doubt; but the question, is, lyhether such intention 

is 




48 CASES IN CHANCERY. 

1841 . is to be presumed, in the absence of all proof. Is it not 
more reasonable to suppose that the intention as tp the 
amount of the portion remains the same, and that the 
sum settled is only an advance of part o( what the will 
declares to have been the intended amount of the whole ? 
There is no reason for supposing the sum advanced to 
be the whole portion intended for the child ; and if so, 
there can be no reason for assuming it to be substituted 
for the whole. The effect of a portion advanced by a 
parent upon a legacy before given is called an ademp- 
tion ; but if the principle of ademption be applied to 
this case, the consequence now under consideration 
will not follow. The gift or alienation of part of what 
constitutes a specific legacy will not destroy the legacy 
as to what remains. So, the admitted exceptions to this 
general rule do not seem very consistent with the ex- 
istence of that part of it now under consideration. The 
rule is said not to apply, when the testamentary portion 
and the subsequent advancement are not ejusdem generis. 
This may be very reasonable, as indicative of intention, 
but it is not easy to discover why, if one thousand 
pounds advanced is to be an ademption of a ten thou- 
sand pounds legacy, a gift of stock in trade of the 
value of 1500Z. is not to be an ademption of a legacy 
of 500Z., which, in Holmes v. Holmes (a), it was held 
not to be. So^ a testamentary gift of a residue, or 
part of a residue, is said not to be adeemed by a 
subsequent advancement, because the amount is un- 
certain ; but, in that case, the child, if sole residuary 
legatee, takes, as advancement, part of what it would, if 
no such advancement had been made, have taken as 
residue. The gift under the will operates, though 
diminished by the amount of the advancement. The 
statute of distributions, the customs of London and 
: York 

{a) 1 Bro. C. C. $SS. 
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Yori and the whole doctrine of hotchpot, proceed 1841. 
upon the principle that advancement by a parent does 
not operate as substitution for, but as part satisfactipn 
of, what the child would otherwise be entitled to ; the 
object being to produce equality, and not, according to 
the rule contended for, inequality, between the children. 

It appears to me, therefore, that all reasoning and 
all analogy are against the supposed rule. It remains 
to be examined, whether the authorities are such as to 
make it my duty to act upon it ; and I cannot but ex- 
press the satisfaction I have felt at having had the cases 
so thoroughly examined. I think the profession and 
the public are much indebted to those whose industry 
and ability have brought the real state of this question 
so satisfactorily before me. 

Hoskins V. Hoskim (a), decided in the year 1706, is 
a case in which a smaller sum advanced was held to be 
an ademption, pro ianio^ of a larger legacy; but it does 
not appear whether the decision proceeded upon the 
evidence of intention. 

Hartopv. Whitmore (b\ determined in 1720, is a very 
important case, being one generally referred to in sup- 
port of the supposed rule, which, if the report in Peere 
Williams had been correct, it never could have been. 
As there reported, it is a case of a legacy of 500/., 
adeemed by an advancement of SOO/.; but, it appears 
from Mr. Coai's note to Peere WiUiams^ the report in 
Precedents in Chancery^ and the Registrar's Book, that 
the whole statement of the facts in Peere Williams is 
erroneous. There was a legacy of dOO/. in one event, 
and of 2002. in another, and an advancement of 200/. ; 

and 

(«) Fr. Ch. 26J. (A) Pr. Ch. 541., and 1 P.W- €8U 

Vol. V. E 
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1841. and it'was held that the SOOL neyer became payable, m 
the eyents which happened, and that the 200/. was 
adeemed or satisfied by the 200/. advanced. 

Norton v. Norton^ in a note to Piaey v. Z>^- 
bouorie{a\ was dted; but that case appears to r^r 
to advancements under the custom od/mdon. 

The case of C3erk v. luiuy^ in the year 1716 (5), only 
proves that this supposed rule was never supposed to 
apply to devises of real estate ; but the case is principally 
valuable as shewing, though only from the argument of 
counsel, that the supposed rule does not appear to have 
been heard of in 1 71 6. The counsel are reported to have 
said : *< Suppose a father by his will gives his daughter 
10,000/., and afterwards marries her, and ^ves her 
5000/. for her portion, and then dies, without revoking 
his will, this is clearly not a revocation of the whole 
devise of 10,000/., but only a revocation or Satisfkction 
JTO tantOj viz. 5000/», and she shall take the other 
5000/. by the will. This is a plain case, and the same 
in reason as the present." 

In Famhamv.PhiUips^ 24th of October 1741 (c), the 
decision turned upon the legacy being a residue ; but 
Lord Hardmcke is reported to have thus expressed 
himself: ^ Where a father, after making his 'unll, ad- 
vances his clbild with a portion as gre(d or greater than 
the legacy given by the will, such provision has always 
been held an ademption.* 

Dicta of judges upon matters not argued or directly 
before them, have had more importance attached to 

them 

(a) 5 P. W.ZIS. (c) 2 Aik. 21 B. 
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^^^than, in mj opinkMi, they ought to have had; but 1841. 

^^^ expressions, falling from such a man as Lord 

^'Nteicfc, may safely be relied upon to shew that, at 

^«t time, the idea of a larger legacy being adeemed by 

^ Waller portion was not familiar to his mind. It is 

^6 more important to keep this dictum of Lord Hard^ 

^icke in mind, because another dictum of that rery 

etninent judge, in Shudal v. JeJcyll^ 25th of February 

1742 (a), is relied upon in support of the supposed rule. 

''^e case itself has no application to the point now under 

coosideratioh, the decision having turned upon this, that 

the testator did not stand in loco parentis; but Lord 

Bord'uyi^ie is reported to have said : " This Court, to be 

sure, letins strongly against double portions, or double 

proYisioBs ; and whether the portion given in the lifetime 

islessR^ . ^, jjQ^^ ig pQ wsLys material." Lord Hardwicke 

may ha.ve meant that, iso far as the portions are double, 

ue. the one a. repetition of the other, one only shall 

pie^aU; and that it is not material whether such repe- 

titwu b^ 2|g iQ part or as to the whole of the legacy, 

«rmcfa ^ould make this dictum consistent with the 

foma^r ; but, assuming that the obvious meaning of the 

^^s is to recognise the supposed rule, the effect will 

*^ Amoved by the fact of the erroneous report of 

flartop V Whitmore{b) having been cited; and, the 

point not being the subject of argument or decision, 

Lord Hardwicke may, naturally, at the moment, have 

assumed tbat report to be a correct exposition of the 

kw. A c&'i:^iim under such circumstances could have no 

weight against a Contrary opinion expressed only a few 

months before. 

The case of BosesoeU v. Bennett in the year 174>4 (c), 
is a decision only as to the admissibility of evidence ; 

and 
(a) 2Mk. 516. See p. 518. (c) 3 Atk. 77. 

(A) 1 P. W. 681. 
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1841. and Lord Hardmckes observations shew that be con* 
sidered the SOO/L lq;acy and the %OQL advanced as 
intended for the same purpose; which places this case 
in that class which have decided that, even when the 
testator is a stranger, the advance of money to efiect the 
purpose for which the legsicy was given operates as 
an ademption ; and in Mr. Roper's book on hegajdei {a) 
the case of BoseBoeU v. Bennet is cited in support of that 
proposition. It is also to be observed that if the 200/. 
advanced had, per se, raised the presumption of an in- 
tention to revoke the SCO/, legacy, the evidence tendered 
would have been useless to fortify the presumption, as 
there does not f^pear to have been, any evidence oflered 
to repel it 

Clarke v. Burgoine (b) is another case generally cited 
in support of the supposed rule, and, as reported in 
Dickens, it would be a strong authority for that pur- 
pose; for it is there represented that Lord Camden 
decided that a setdement of 6000/. was an ademption 
of two legacies of 3500/. each ; but, upon reference to 
the Registrar's Book, it appears that, instead of there 
having been two legacies of S500/. each, there were 
three legacies, one of 2000/^ one of 500/., and one of 
1000/., making together only 3500/.; so tiiat this case 
does not bear upon the question. 

It thus appears that the only two cases in which it 
appeared that a smaller advancement had been held to 
be an ademption of a larger legacy, that is, Hartop v. 
Whiimore and Clarice v. Burgoine, are inaccurately re- 
ported, and that in neither of them did the facts exist 
to raise any such question. 

In 
(a) Vol.1, p. 329. {b) 1 JDic*.555.; anno 1767. 
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In Grave v. Lord SaHsbmy^ in 1784 (a), the pomt de- 1841. 
cided was different; but the Attorney-General, in argu- 
ing for the ademption, only contended that, in provisions 
by a father for a child, the general principle was, that 
every sum of money advanced was a satisfaction for so 
much of the legacy. 

The case of Pc^wel v. Cleaver^ in the year 1 789 (i), was 
not decided upon any point applicable to the present case ; 
but 'the doctrine now in question was much discussed, 
and Lord TAurlcnDi in one part of his observations, 
supposes a possible case of a legacy of 60002. being 
adeemed by an advancement of 500021, but upon the 
untenable ground that 50002. in preserUi was equal to 
6000/. under the will of a living man, assuming, there- 
fore, that the advancement must.be of equal value with 
the legacy ; but this the supposed rule, if it existed, would 
repudiate, as it is not conceived to regard the relative 
values of the legacy and the advancement, provided 
both be in the nature of portions. 

In Bobinsan v. Whiileyj in 1804 (c), the legacy was 
lOOOZ., and the sum advanced SOOL Sir William Grant 
thought the presumption was altogether rebutted by the 
evidence ; but the counsel, who argued in support of die 
ademption, only contended ^* that an advancement by a 
father to a child was considered, prima facicy as an ad- 
vancement, pro taniOy of what was given by the will.'* 

In Mmcky. Monck^ in 1810 (i2), the legacy was 50002.9 
and the sum advanced upon the marriage of the legatee 
was 40002., and Lord Manners says the 40002. is cer- 
tainly 

(a) I Bro. C. C. 4«5. (d) I BaU * B. 298. See 

lb) 2 Bro. C. C. 499. p. 504. 

(c) 9 Vci. 577. 

V E 3 
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1841. tainly a satisfaction pro ianio of the 5000/. ; btit Ke dis- 
missed the bill, because it was proved that another sunt 
of 1000/. had been previously paid by the testator to 
the legatee, in part, of the 5000/. 

There appear to be two cases in which this question 
came under the consideration of Lord Eldon, Trimmer v. 
JBflgw, in 1802(a), and Ex parte Fife, in 1811 (6); but 
in neither was there any decision upoji it In the former, 
the legacy and the provision were equal: in the latter,- 
the legacy was 4000/. and the advancement 30002. All' 
that was contended for was, that the SOOO/. wa» to be^ 
considered as an advancement, ahd in petrt satisfaction* 
of the legacy of 4000/. Lord Eldon decided that fhei 
advancement was not a satisfaction of the legacy, but 
upon grounds which have no application to the present 
question. The case, therefore, is important only from' 
the observations which fell from Lord Eldtm, and it is^ 
not easy to determine on which side they preponderate/ 
He says that, from his recollection of the case of GrOoA 
V. Lord Salisbury, Lord ThurUm stated that if a portion 
be given to a child by a will,, and, afterwards, an lid- 
vancement is made on marriage, that is, prim&fadej atl 
lidemption of the whole, or pro tanto; and he aflerwardd 
says that it is the unquestionable doctrine of the Courtjp 
that where a parent gives a legacy to a child, and afier*< 
wards advances a portion on marriage of that ehild^ 
though of less ^amount, it is a satisfaction of the whole, or 
in part : the meaning of which, as I understand it, is, 
that if the advancement be equal to the legAcy, it k a 
total ademption, and itlessjpro tanto otAj; and he im«i 
mediately proceeds to state that some cases have gone 
the length of holding that a portion, though much less 
than the legacy, has been held a sati^&ctipp of the whole. 

As 
(a) 7 Fes. 508. (b) 18 Fes. 140. 
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As the only cases in which this appears to have been 1841*. 
decided are Hartop v, Whitmore and Clarke v. Swr- 
goine^ Lord Eldon must be assumed to have referred to 
diem, or to be speaking from general' recollection of 
what appears to hav^ been decided by them, and if so, 
the expressions used are accounted for; but all the im- 
portance which would otherwise belong to any thing 
falling from Lord EldoUy i^ removed, by its being ascer- 
tained that both those cases are erroneously reported, 
and that neither of them has any reference to the doc- 
trine they have long been supposed to establish. 

The result of a careful examination of the authorities 
is, that there is not sufficient authority to support the 
supposed rule, but that, on the contrary, the weight of 
authority is decidedly against it ; and as it cannot be sup- 
ported upon principle, and is, in its operation, generally 
destructive of the interest^ which parents have intended 
for their children, I think it my duty, notwithstanding 
the manner in which it has been received in the pro- 
fession, to decline adopting or following it, and, there- 
fore, to declare that the advancements, upon the re- 
spective marriages in this case, are to be taken as ademp- 
tions, pro fanto only, of the legacies before given. 



E4 
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1839. 



EASUM V. APPLEFORD. 

npHE facts of this case are stated in the tenth volume 
•*" of Mr. Simon^ Reports, (a) 

The Defendants Joseph Appleford and his children 
now appealed from the Vice-Chancellor's decree, except 
so far as it provided for the costs of the suit. 



Mr. Wigram and Mr. Sheffield^ 
appeal. 



in support of the 



Nov, 22, 25. 

1840. 
Nov, 5, 

A testator di« 
rected that in 
case of one of 
hi\ daughters 
having no 
child, his trus- 
tees should 
stand pos- 
sessed of a 
sum of 5000/. 
and the stock) 
upon which it 
should be in- 
vested, in- 
cluding the 
accumulations 
of the surplus 
dividends 
which should 
not have been 
applied in 

manner in the Mr. Thomas Parker jun., for other parties, 
will men- 
tioned, during 

the daughter's («) P. 274. ei seq. 

minority, 

upon such trusts as the daughter should by will appoint, and in default of appointment, 
or in case of appointment, as to such parts of the 5000/. as should not be effectually 
comprised therein, or whereof the trusts to be thereby limited should either never 
take effect, or should determine, upon the trusts by his will declared of his own re- 
siduary estate. 

The daughter, having no child, by her will, after reciting that the 5000/. and the 
accumulated dividends had been blended with funds to which she was absolutely 
entitled in a sum of 6700/. consols, standing in the names of trustees, proceeded, in 
express execution of the power, to direct that the 5000/., and the stock upon which 
that sum or the surplus mvidends should have been invested, should be transferred 
to certain trustees named in her will, upon trust, as to 2700/. consols, for her mother, 
and, as to 250/. consols, for another person, and, as to the residue, upon the trusts 
after declared of her residuary estate. She then proceeded to give what she de- 
scribed as " all the residue of my stock in the public funds, and all my monies, and 
securities for money, and all the residue of my estate and effects,** to the same 
trustees, upon trust to convert and to invest in the funds such part as should not 
already be so invested, and to stand possessed of all such funds, and also of the 
residue of the said trust funds which should remain after paying and satisfying the 
several legacies of stock before directed to be paid or transferred thereout to her 
mother and the other person referred to, upon certain trusts which she proceeded 
to declare. 

The mother died in the daughter's lifetime. 

Held, that the 2700/. consols was not well appointed, and that it was subject to 
the trusts declared by the testator of his residuaiy estate. 



• Mr, Jacob, Mr. Stuart, and Mr. Craig, in support of 
the decree. 

Mr. Richards and Mr. Coleridge, Mr. Piggott and 



In 
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In addition to the cases cited in the Court below^ 1840» 

Makdbn v. Taylor {a) and Sugden on Powers {b)y were 

referred to in support of the appeal. t^. 

Applbfohd.. 



Easuk 



The Lord Chancellor. Nov. 5. 

The Vice-Chancellor's decree declares that a sum of 
2700/. S per cents, was not appointed by the will of 
Mary Ann Easumy but constitutes part of the residue of 
the estate o( Matthew Easum. This the Appellant con- 
troverts, and insists that the sum in question was well 
appointed by the will of Mary Ann Easum. 

The sum in question was part of a sum of SOOO/. which 
Matthew Easum, by his will, bequeathed to trustees, upon 
trust to pay the income to his daughter, Mary Ann 
Easumf for life, for her separate use, and (after provi- 
sions for her children, which failed, she never having 
married) upon such trusts, and for such intents and pur- 
poses, as she should, by will, appoint ; and in default of 
any such direction or appointment, or, in case any 
should be made, then, as to such parts of and interest in 
the said sum of 3000^. as either should not be well and 
effectually comprised therein, or as should be comprised 
therein, but whereof the trusts and estates to be thereby 
limited should either never take effect or should de- 
termine, upon such and the same trusts as were therein- 
after declared of the residue of the trust monies, and 
which residue he afterwards directed his trustees to hold 
for certain of his children, equally, of whom Mary Ann 
was one. 

Mary Ann Easum, by her will, after reciting the will 
of her father, and the power thereby given to her of ap- 
pointing 

(a) 2 Ruts. 4- Myine, 416. {b) Vol. 2. p. 29. 
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IS4XJL pmAtihglite HoooLj and Iter intention io <exerdlse sttch 
power, bat dial th\& trosteesr had intested the 500021^ 
and interest, and her share of the reaid^^ of h^ fiither^s 
estate, indiscriminateljr, in the 3 per cents., and which 
constituted together a snm of 6700/. 3 per cepts., di- 
rected and appointed that the sum of SOOO/^, or the 
sto^ or funds in or upon which ihe same was or 
Should be kiirested, should go and be transferred by the 
iarustees in whose names the same should stand al h<^r 
decease, unto two other trustees named in her will, 
upon the trusts after declared; that is to say, upon trust 
thereout to assign and trani^r 37002. 3 per center or 
so much of any other stocks or funds constituting any 
paftW the smd trust fhnds as should be equal thereto, 
at the time of her decease, linto her mother jCm Easwny 
fer her own absolute use and benefit ; and also there- 
out, in the same way and manner, to transfer and assigii 
950& 3 per cents., or a like' amount in value of any 
such other stodcs or funds as aforesaid, xxnXo Sarah WU'^ 
UaniSj and to stand possessed of the residue of the said 
stock or funds, upon the trusts and to and for the In- 
tents and purposes therdaaftet declared and expressed 
of and concerning her residuary estate and effects. And 
as to all the rekidne of her stock in the public funds, 
and all her monies, and all the rest, residue, and re-- 
Rtainder of her .^tate siid effects^ whether tinder the 
will of her fadier or otherwise, she bequeathed the 
same rto the trustees before named, upon trust to in- 
vest the same in the public funds, and to stand pos- 
sessed thereof, and alsb of the residue of the said thist 
fiinds which should remain afler paying the several 
legacies of stock to her mother and Sarah WiUiamsy 
upon certain trusts thereuk deekn^v^^ and she appointed 
two persona exeGnti}rs,i one. of ni^hom was one of the 
trustees to whom she had directed that the trust funds 
should be transferred^ 

The 




CASES IN CHANCaERY. 50 

Tbfe mbthd^ 'died before the testatrix Mary ^ Ann 1840. 
EasuMj whereby the appointment of the 2?06/. 3 per cetitsi 
in har Ihvoiir fiuled ;w and the question i^, whether thart 
sum thereby fell into the iiesldoe of Matthew 'Eastm*& 
estate, as Bot being appointed hjMary Ann Ea$Um^ 6t 
was well appointed by i^i pan of her will' which dis- 
posed of thie residue of the said stocks or funds. 

In support of the latter proposition, the Appellant 
relied nponilie Wett-known rule, that a reskluary gift 
will, in general, carry a lapsed legacy, and tb»t the 
same rule has been held to apply to gifis by way of 
appointment, as to legacies^ Oke t. Heaih (n) 'W&s the 
first case referred to ; and that case is important, as con- 
twining Lord Hardmck^s opinion that, in these ques^ 
tions, the appointm^t being by will, the same rule must 
be followed as in other cases of levies i but the factsof 
that case prevent its being any authority for the presents 
In that case, the donee of tiie power gave, by her will, 
part of the (iind, absolutely, to a person who died in her 
lifetime, and gave all the rest and residue of what she 
had power to dispose of to her niece, in whose favour 
Lord Hardmcke decided ;— > not the fractional part of^ 
specified fund, but; all *that should remain subject to 
her power ; whichj at the time of her death, was that 
interest which had been aj^inted to the deceased4 

In Falkner v. Butler {b)^ the donee of the power be- 
queathed 700/. to a person who was held not to be an 
object of the power, and, ^* afiter payment of the above 
legacies," appointed the residue of her husband's per- 
sonal estate ; and thiscgpft was held to include the 700/^ 
This was a residuary g^l .which, in liie case of a be- 
quest, would clearly "haive parsed a lapsed legacy* . 

Malcolm 
(a) 1 Vet. sen. 135.. (b) AwMer, 514. 
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1840. Malcolm y. Taylor {a) was also cited for the Appel- 

^^^^v**^^ lant. That decision turned upon a principle which can- 

V, not be applied to the present case. Both Sir J. LecLch 

Appleford. ^^^ Lord Brougham rested their decisions upon this, 

that the gift which had lapsed was given as a charge 

upon the stock, and that failing, the sum appropriated 

to it fell into or rather became part of the gift of stock 

upon which it was so charged. 

Those cases of lapsed appointment being, as I con- 
ceive, inapplicable to the present, the solution of the ques* 
tion must be looked for in the decisions which have taken 
place upon questions of lapsed legacies passing by resi- 
duary gifts ; and, in doing this, care must be taken to bear 
in mind that, though the appointment, being by will, 
must, as Lord Hardwicke says in Oke \. Heathy be sub- 
ject to the rules which affect testamentary dispositions, 
the subject matter is not the property of the maker of 
the testamentary disposition ; and, therefore, not affected 
by any part of the will which is intended to operate only 
upon that which is so. This consideration will shew, at 
once, how untenable is the argument urged at the bar, 
that the donee of the power having directed the transfer 
of the fund from the trustees appointed by the donor, 
to others named by her will, had, by so doing, made 
the fund part of her estate. No doubt, she might 
have made these funds part of her general estate, but it 
is clear that she never intended so to do. She, through- 
out, distinguishes between her own property, and that 
over which she had the power of appointing ; and i^ in 
the events which have hap[^ened, the 2700/. S per cents, 
was appointed by her will, that must have been effected, 
not by any words relating to her own property, but by 
the words in the residuary gift : <' And also all the re- 
sidue 
(a) 2Rusi.^ Mylne,Ai6. 



V. 

Appleford^ 
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sidue of the said trust funds which shall remain after 1840. 
paying and satisfying the several legacies of stock here- *^^7^^ 
inbefore directed to be paid or transferred thereout, unto 
my said mother and the said Sarak Williams.^ The 
question therefore is, whether, — in the case of a will 
professing to dispose of a certain sum in a particular in- 
vestment, and giving one sum, part of it, to one person, 
and another sum, other part of it, to another, and what 
shall remain of such sum, after paying such two legacies 
thereout, to a third, — that third person can take the 
sum first given, in consequence of a lapse by the death 
of the legatee. Had the whole fund been 900/., and 
300/. of it had been given to the first legatee, and 300/. 
to the second, and the 300/., which will remain, after 
paying those two legacies thereout, to the third, no ques« 
tion could have been made ; and wherein is the difier- 
ence ? The trustees having, as the testatrix states, mixed 
up the trust fund with other monies in one investment, 
she was unable to specify the amount of the trust fund, 
or to state, in figures, how much of it would remain to 
constitute the third gift ; but, in substance and efiect, the 
three gifts are as distinct as if she had done so. There 
is no residuary gift applicable to this fund, but only a 
gifl of a certain part of it, the amount of which was to 
be ascertained by payment of the two other parts before 
given ; and if this be the right construction of the will, 
the doctrine applicable to legacies will be found to sup* 
port the judgment of the Vice-Chancellor. 

The general rule that a residuary clause passes a 
lapsed legacy — that which was intended to be the subject 
of bounty to another — is founded upon this, — not that it 
efiects, in specie, what the testator intended, for he pro- 
bably contemplated nothing beyond the particular legacy 
taking efiect, but because the residuaiy clause is under- 
stood to be intended to embrace everything not otherwise 

effectually 
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1 840. cflfectDally given ; iMcaase, -is ftr Wk • Gran/ ekpresses it 
in Cdmbridge y. i2i«s(a)^ the testator is sapposed to give 
it away from the residuary legatee only for the sake of the 
particular l^tee ; so that, upon fidlnve of the parti^ul^r 
intent, the Court gives effect to* the general intent 
When, therefore^ from the construction of the will, the 
presumptimi in fitvour of snch general intent is nega- 
tived, the rule does not apply, and the lapsed bequest is 
imdisposed o£ Such is the ease of a residuary bequest 
to several, as tenants in ^^olnmon^ The share of one, 
dying in the testator's lifetime^ does* not pass ; because, 
the testator hffving given to each a certain proportion of 
bis property, according to thtit number, it would not be 
eensistent with soch dieelar^ intention to give to the 
survivor a larger ptopbrtion. 

Upon this principle, Lord Camden^ in the Attorney^ 
General v. Johnstone (6)^ held that a residuary clause did 
not pass^ a legacy Which had failed ; saying that, for that 
purpose, tfafe^pesidtiary l^atee must be a general legatee, 
to take every thing which does not pass by the will, and 
that if the testator ei^cumsdribes or confines the residue, 
&^ residuary llegatei^ instead of being a general legatee, 
becomes u spedfib legatee. 

*. Sueh being the principle of the doctrine as to the 
dS^ctafr^idvaary clauses upon lapsed legacies, and siich 
being the exception to the rule, I find nothing in that 
doctrine to support the Appellant's claim; and, there- 
fore, mustaffirm the Viee^Chdnc^lbr'ii d^ecre^, aiid dis- 
mbs the kppesl with costs. 

(a) a re$.i2i See p. &5i» (b) Afifikr,S77. S^ p. 5S0. : 
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BARNARD v. PUMFRETT. ^ov. s. 

: 1841. 

JOtIN PUMFBBTT, by his wiH^ dated th<^ 29fli of ^^^^"* ^^ 

Ju/^ 1833, bequeathed as follows :*^'^ I givenahd payment of 

bequeath the sam o{ SOOl. to each of the chadreo of W^f* ™«^« 
^ against an 

my sister Mari/f the wife of PMUp Barnard of Wood- executor, 
bri^j in th6 county of 5fi^», draper; each of the sont; SS'to thf^' 
to be entitled to their respectite shares on his arriving stote of the 
at the age of twenty-five years, and the daughter on her the ground of 
arriving at the ^ge of Iwedt^'^ne years, of oh the day of {jj* having, by 
marriage, providiiig'it is with the eondent^of herparents admissions, 
or guardians ; and to be paid to them by my executor g^if ^^naUy 
hereinafter liatned immediately on sueh ^child attaining liable for the 
the said age or dajr of marriage respcjetively.'* The tes- P*^™®"^ 
tato]<, then, aftar giving an annuity of 2<M. to his sister 
Mary Barnard for her life, and an annuity of Wt to bis 
sister Ann Edis for her life, bequeath^ all bk personal 
estate subject to the payment of his debts, funeral and 
testam^tary expenses, annuities and kgaeie8,'to his only 
son, George Belts Pumfrett ; and also devised to hkn' and 
his heirs all his real estate, and appointed him his sole 
executor. » 

The testator died on the 23d of May 1836. He had, 
for some years before, biit not up to the time of his 
death, been engaged in partnerdiip with his son 6. B* 
Pvmfrett in the trade of a brewer : and, from the time of the 
determination of the partnership, down to and after the 
testator's death, the son carried on the same business. 

The testator's sifter Mary:Bm!nar4^yA^ died before 
^e ^ng of tfi^ bill, Ikd Ave ^Qdren^ PhOi^ JUuum 
Banutrdi tJohn- Barnard^ S$msel B&rmrA J^«^ the 
wife otJohn Sheet ^ and James Barnard. 

On 
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1840- On the 29th of May 18S6, G. B. Fxmfrett wrote to 

Fhilip Lucas Barnard^ a letter, in which, after alluding 
to the death of the testator, he proceeded as follows : — 
" By his last will and testament I perceive you are en- 
titled to a legacy of 500/. to be paid to you on your 
attaining the age of twenty-five years ; the same legacy 
of 500/. to each of your brothers on attaining the same 
age, and a similar sum to your sister on her arriving at 
twenty-one. The above legacies I assure you, my dear 
Philip^ shall be most cheerfully paid to you all, in just 
compliance with your late dear uncle's bequests." * * * * 
'^ I shall, as soon as the legal time arrives for payment, 
give you a line, so that you may please yourself in what 
way you would like best to receive it." 

On the 16tb of June 18S7, G. B. Pumfrett wrote to 
Philip Lucas Barnard as follows : — "lam in hope that, 
in the course of a few days, I shall be enabled to place 
your money out on mortgage. The party, however, has 
not yet made up his mind if he mortgages or sells. 
Should he do the latter, the money will be useful to me, 
so that you need be under no apprehension respecting 
interest." 

The testator's will was proved by G. B, Pumfrett on 
the 6th of ^2^/5^ 18S6. 

In the month of Febrtmry 1838, G. B. Pumfrett paid 
to Philip Lucas Barnard 991. I9s. in part of his legacy 
of 500/. 

The bill in this cause was filed on the 21st of May 
1838, against George Belts Pumfrett, by the four sons 
of the testator's; sister Mary, and by Mr. and Mrs. Skeet, 
pf whom Philip Lucas Barnard and John Barnard had 
attamed the age of twenty-five years^ and Samuel had 

Attained 
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attained twenty-one, but Mrs. Skeet (a) and James were 1840. 
still under twenty-one. It stated the facts above men- 
tioned, and alleged that the Defendant had carried on 
his trade with property of the testator, and it charged 
that the Defendant was, under the circumstances, per- 
sonally liable to pay and seculre the legacies ; and it 
prayed a declaration to that effect, and consequential 
accounts and directions ; and that the Defendant might 
be charged with the profits made by carrying on the 
trade with property of the testator ; and that the Plain- 
tiffs might have a lien for the amount of the legacies 
upon all the testator's personal estate, and upon his real 
estate to the extent to which the personal estate had 
been applied in payment of debts* 

The Defendant, by his answer, stated that the testator's 
personal estate was insufficient for payment of his funeral 
and testamentary expenses, debts, and legacies, and that 
the payment made to P*L. Barnard oi 99L 195., had 
been made in ignorance that the testator's personal 
estate was liable to pay certain mortgage debts which 
were secured on his real estate, and under the impres- 
sion that the testator's devised real estate was liable to 
pay the Plaintiffs' legacies. 

He admitted that he had paid an annuity of 20/., 
which the testator had bequeathed to Ann Edis^ but 
he stated that such payment had been made in con- 
tinuation of an annuity of 15/. which had been allowed 
to her by the testator in his lifetime, and of a further an- 
nuity of 5/., which had been allowed to her by one 
James Fumfretty deceased ; although he considered that 
his payment of such annuity of 20/., was in full satis- 

fiiction 

(a) It did not appear that her marriage had been had with the 
consent required by the will. 
Vol, V. F 
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1840. factioD of any daim she might have under the will; and 
he intended to ocmtinae the payment, notwithstanding the 
deficienqr of the personal assets of the testator. 




He admitted a %aIanoe in hand, on account of the 
personal estate, c( SSSL lls^ whidi he claimed a right 
to iqiply in satisfiurtion of certain specialty, debts of 
the testator, for whidi he was liable as heir at law. 
He denied that he had admitted assets to pay the Isa- 
acs, bat said that, erroneoosly believing tiU otherwise 
advised, that the nrficde of the testatoi^s estate was liable 
to pay the legacies, he had so writtoi and spoken. He 
stated that all the property connected with the trade 
had been either given or sold to him by his fiuher, at 
the dissolntion of the partnership, with the ezoeption of 
the freehold premises, with fixtures, upon whidi the 
trade was (»rried on, and whidi were let to him, by his 
father, at a rent of 160L per annam ; and he also stated, 
that, at the time of the dissolution, his fiuher had made 
him presents of certdn sums of money, which were en- 
tered in his fiither's books as having been paid to 
him. The Defiendanfs answer also suggested that the 
testator mtended only to give one legacy of 50QL 
amongst his sister's children, and that the words <*each 
of were inserted by mistake. 

The Defendant examined two witnesses in the cause^ 
named David AUen and John Warsopy for the purpose 
of proving that his father gave up the trade to him. 

The decree made by the Master of the Rolls, on the 
1 2th of June 1840, declared that the Defendant, the 
heir at law of the testator, was personally liable. to pay 
the several legacies of 500L bequeathed to the Plainti£&, 
and ordered that the Master should take an account of 
what was due for principal and interest on such of the 

l^acies 
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legacies respectively as were then doe and payable; and 1840. 
ordered that the Defendant should pay to such legatees ^T^'^^'^^ 
as had already become entitled, or the personal repre- v. 

sentatives of such of them as were or was dead, what 5^"'™«'''r» 
the Master should certify to be due for principal and 
interest on the legacies; and ordered that the other 
l^tees should be at liberty to apply, as their legacies 
should become payable; and ordered that the Defendant 
should pay the costs of the suit 

The Defendant now appealed from so much of the 
decree as declared that he was personally liable to pay 
the legacies, and as ordered payment of those which 
had become payable, and as ordered him to pay the 
costs of the suit. 

Mr. Willcockj in support of the appeal,- referred to 
Parker v. Feamley{a)j and distinguished the present 
case from Horsley ▼. Chalcner. (b) 

Mr. Richards and Mr. Bilton, corUrd. 



The LoBD Chanceixor. 1841. 

Jim. 20. 
If all that the Defendant has stated in his answer 

had been proved, and if the construction of the will 
contended for by him were to be assumed to be the true 
construction, this case would be one of much hardship 
and of some difficulty ; but as no evidence is given as to 
any of the important facts stated (for no importance can 
be attached to the evidence of David Mien and John 
Warsop)j I do not think that such character can be at- 
tributed to it. As to the construction of the wiU, what- 
ever speculation may be indulged as to the real in- 
tention of the testator, it is quite clear that the terms 

used 
{a) 2 Sim. 4* St. 592. (b) 2 Vet, sen. 85. 

F 2 
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1841* used are such as to denote a gift of 500/. to each of the 
children of his sister Mary; and the gronnd npon which 
my jodgment is founded, makes it wmecessary for me 
to express any opinion upon the other points suggested, 
and as to which the Defendant says that he was mistaken* 
If he was not mistaken, or if what he now claims as gifts 
from his lather cannot be proved by him to have been so, 
and of that fact he has not given any evidence that can 
be relied upon, then the decree of the Master of the 
Rolls is as consistent with the real justice of the case as 
I believe it to be with the principles of law ; and, in that 
case, the Defendant will have nothing to regret in the 
course he followed up to March 18S8, when he seems, 
for the first time, to have entertained the idea of dis- 
puting the title of the Plaintifis. 

The testator died in May 1836, and the Defendant, 
his son, was the residuary legatee and devisee of all 
his real and personal estate, and, not only from his 
situation as son, but as partner with his father, must 
be supposed to have been well acquainted with the 
particulars of his property, and he must have been 
aware whether that portion of the property which he 
now claims as gifts from his father were so in fact, 
or constituted part of his property applicable to the 
payment of debts and legacies. With all these means 
of information, he finds, upon the will, legacies given 
of 500/. each to the nephews and nieces of his father, 
and an annuity of 20/. to their mother, his father's sister, 
who is since dead, and 20/. to another sister, Mrs. Edis. 
The Defendant, by a letter dated the 29th oiMay 18S6, 
written by him to the Plaintifi* Philip^ informs him 
that he is entitled to a legacy of 500/. to be paid to 
him on his attaining twenty-five, ahd the same legacy 
to each of his brothers on their attaining the same age, 
and a similar sum to his sister on her arriving at twenty- 
one 
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t>ne or marriage, and proceeds thus: — '^ The above 1841. 
legacies I assure you, my dear Philips shall be most ^^'^'^"^^ 
cheerfully paid to you all, in just compliance with your v. 

late dear uncle's bequest.'* ** I shall, as soon as the legal ^^^^^* 
time arrives for payment, give you a line, so that you 
may please yourself in what way you would like best to 
Teceive it." This letter was written very shortly after the 
testator's death, and before the will was proved. Under 
ordinary circumstances, therefore, there might not be 
just ground for binding the writer of it by what it con- 
tains. This case, however, is peculiar, from the know- 
ledge the Defendant must have had of the property; 
and after he had proved the will, and up to March 
1838, he not only did not say or do any thing recalling 
the representation and prombe contained in that letter, 
but continued to act and to express himself in strict 
conformity to what he had so written. I do not find it 
proved at what time the Plaintiff PAt/ip attained twenty- 
five, but it must, I presume, have been before the 16th of 
June 18S7, for, by a letter of that date, the Defendant 
considers his legacy of 500/. as payable ; for he says, 
" I am in hope that in the course of a few days I shall 
be enabled to place your money out on mor^ge : the 
party however has not yet made up his mind if he 
mortgages or sells. Should he do the latter, the money 
will be useful to me, so that you need be under no 
apprehension respecting interest." llie money was not 
placed out on mortgage. Tlie case, therefore, arose ' 
which was provided for by this tetter, that of the 
Defendant borrowing and retaining it himself, and ho* 
coming, therefore, liable, by his own undertaking, to pay 
interest upon it ; and so if has remained until the pre^ 
sent time, except that, in the Febrtuiry following, 18S8, 
the Defendant paid 992. \9s. in part of tliis legacy. ' He 
also paid the annuity to Mrs. Edis from the death of 
the testator* 

F 9 Thest 
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1841. These letters and this dealing with the l<^tee. were 

^"'^'^"^ an assent to the legacy; and an admission of asdets to 
V, one b an admission to all. 

PUMFRBTT. 

It has been held that an executor, by taking a grant 
of a term from the person to whom it was bequeathed {a\ 
or saying to the legatee that be intends him to have 
the I^acy according to the devise (&}, or that the 
l^acy is ready for him whenever he will call for it^ 
Camden v. Turner^ stated in Hwwkes y. Saunders {c\ 
constitute a good assent to the l^;acy. In this.case* 
all the circumstances which separately occur In thos^ 
several cases are found combined. There is aq assent 
to the legacy^ a promise to pay it, and a borrowipg 
of the sum given, by the executpr, of the legatee^ 
In the Cases in which it has been held that the -repret 
sentative has became personally liable for a legacy, the 
liability has been put upon difierent grounds* In some, 
that what took place amounts to an admission of assets ; 
in others, that the representative has, for ^ sufficient 
ponsideration, undertaken . personally to pity. In The 
Corporation qf Clergymen^ & Sons v. Stx>einson{d)j pay-^ 
ment of interest upon a legacy was held to be an ad-» 
mission of assets ; and in CampbeU v. laord RaAior {e)^ 
the widow, executrix of her husband, by her will at* 
tempting to provide other means for payment of a 
legBLcy given l^ her husband's will, stating as a reason 
' that his personal estate was out upon mortgi^e, was 
held to amount to an admission of assets to pay her 
husband's legacy. It does, not distinctly appear in 
Horsley v. Chaloner(g) what had been done by the 
executor ; but the Master of the RoUs seems to have 

heki 

(a) Wentworth, Qfice of Ex^ id) I Vet. sen. 75. 
tcutor^ 414. \e) 1 Bro. C. C. 271, 

(6) Touchst. 456. * te) 3 ^^«- sen. 85. . 

(c) See Cowp, 295, » * 
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held him personally liable, upon a declaration that the 1841. 
legacy was ready at twenty-one. In Hawkes v. SauiV' ^^^"^^^^^ 

ji .DARNAliD 

0^5 (a) the possession of assets was held to be a suffi- _^ v. 
cient consideration to support a promise to pay a legacy 
by executors ; and in Childs v. Monins (b\ forbearance, 
of a present demand, upon a promise by executors to 
pay it, with interest^ was held to be a sufficient con- 
sideration to make the executors^ personally liable upon 
their contract. In this case, therefore, all the circum- 
stances concur which have been held necessary to make 
an executor personally liable ; and no attempt is made 
to support, by evidence, any case upon which the Court 
has thought it just to relieve executors from an incau- 
tious admission or liability. 

I am, therefore, of opinion that the decree of the 
Master of the Rolls is well founded, and that the appeal 
must be dismissed, with costs. 

ia) Cowp. 889. (5) 2 Brod. Sf Bing, 460. 
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BETWEEN 

Joseph Burrough the younger, Abel Peyton^ and TTiomas 
Hull an infant, under the age of twenty-one years^ by 
the said Abel Pei/lon his next friend - Pliuntiffs ; 

AND 

Anna Philcoxy Benjamin Hull^ Benjamin Lacejf and 
Elizabeth his wife, John Shaxo^ William Cookes and 
Mary his wife, Edward Daily Watson and Ann his 
wife, Thomas Goodwin^ Thomas Dregper and Eunice 
his wife, Richard Lacey^ Alice Hully Eunice Hull, 
John Walton HuU^ and Jlkomas Roby^ and Sara/i Ca^ 
roUne Walmsley, since deceased, William Walton Lake 
and William Walton Lake the yoonger, Susannah 
Lake and James Phillips Lake, Susannah Floyd Far^ 
quhar and John Farqtthar^ out of the jurisdiction of 
the Court • • . . Defendants* 

By original and amended bill* 

AND BETWEEN 

Joseph Burrough the younger, and Abel Peyton, and 
Thomas HuU an infant, under the age of twenty-one 
years, by the said Abel Peyton his next friend 

Plaintiffs ; 

AND 

Thomas Goodwin and Ann Hale - - Defendants* 

By bill of revivor. 

AND BETWEEN 

Joseph Burrough the younger, and Abel Peyton, and 
Thomas Hull an infant, under the age of twenty-one 
years, by the said Abel Peytofi his next friend 

Plaintifis; 

AND 
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AND 1840. 

John Goodwin - - . • DefendaDt* ^"^V^ 

By bill of revivor. 

AND BETWEEN 

Betijamin Lacey and Elizabeth his wife - PlaintiiTs ; 

AND 

Anna Philcox^ Joseph Burroughy and Abel Peyton^ Ben- 
jamin HvUy John SfurtDj WiUiam Cookes and Mary his 
wife, Edward Dalby Watson and Ann}aSs wife, Thomas 
Draper and Eunice his wife, Richard Laceyt John 
Beeves and Alice his wife, Eunice Hull, John Walton 
HuUy Thomas Boby^ William Walton Lake^ James 
Phillips LaiCf Ann^ HalCf John Goodwin, Joseph 
SowteTy and William Brawn and Susannah his wife, 
Susannah Floyd Farquhar, and John Farquhar^ out of 
the jurisdiction of the Court • • Defendants. 

By bill of revivor and supplement. 
BURROUGH V. PHILCOX. Appi29. 

LACEY V. PHILCOX. Nov.ls. 

TTOHN WALTON, by his will, dated the 29th of A testator di- 

^ February 1794, and executed and attested so as to ceSn?tock 

pass freehold estates, gave to his daughter, Ann Fox should stand 

Walton, the interest or dividends payable on 6000/, and certain 

reduced 3 per cent Bank annuities, for her life, for her "^^ estates 
^ , remain un- 

separate use ; and declared it to be his will, that such alienated 

eOOOL annuities should continue and remain standing, "o^J^^ni a>n- 

as they then were, in his (the testator's) name, *< until all tingencies are 

• completed:" 
^ne And after giv- 
ing life interests in such stock and estates to his two children, with remainder to 
their issue^ he declared that in case his two children should both die without leaving 
lawful issue, the same should be disposed of as after-mentioned, that was to sav^the 
survivor of his two children should have power to dispose, by will, of his real and per- 
sonal estate, *' Amongst rov nephews and nieces, or their children, either all to one 
of them or to as many of them as my surviving child shall think proper,'* Held that 
a trust was created in favour of the testator's nephews and nieces and theur children, 
tttlject to a power of selectk>n and dutribution m his surviving child* 
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the foXlowing oondngendes are oooqileted.'' He ih&i de- 
clared that, on the decease of his daughter, be gare the 
interest or dividends of the above mentioned annuities 
towards maintaining^ bringing up, and educating all her 
lawful children, until the youngest should be twentjr-one 
years of age ; then for the 6000/L annuities to be equally 
divided amongst all her children. But if his daughter, 
should die without a chQd or children, or they should 
all die before they attained the age of twenty-one years 
and unmarried, then he gave the interest or dividends, 
as they became due and payable, unto his son Thomas 
WalioTij for his life ; and at his decease he gave the fbr^ 
going interest or dividends towards maintaining, bring- 
ing up, and educating all his lawful children, until the 
youngest of them should be twenty-one years old ; then 
for the 6000/. reduced S pet cent Bank annuities to be 
equally divided amongst diem ; but if his daughter and 
son should both of them die without leaving lawful 
issue, ^' then for it to be disposed of as hereinafter/' 
The remainder of what property he then had or might 
be possessed of at the time of his decease^ in the said 
reduced S per cent* Bank annuities, he gave to his son 
Thomas Walton. He gave to his friends Mr. Demg^r^ 
Mr. James Roby^ and Mr. William Walmsley^ and their 
heirs, in trust, all his estate at East Hcfrdey and Effing^ 
hamy in Surrey ^ and all his estate at Cam^ in Glouces^ 
tershire, and all his estate at Scot/brth^ near Lancaster^ 
and a close of land near Derby, '^for the following uses : 
-* My intention is, that my said trustees shall have 
no further trouble in it, than to prevent the before 
mentioned estates being alienated before the following 
contingencies are completed. I give the rents, and the 
profits of the wood that is of a proper age and fit for 
felling for timber, of all my said estates, unto my son 
Thomas Walton for his natural life, and at his decease^ 
* unto any eldest son he may have lawfully born ; and if 

his 
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his eldest should die without a son^ then the estatels 
should go to his second lawful son ; after .his. decease, to 
.his eldest lawful son ; but if his second son should die 
without a lawful son, then for the estates to descend 
gradually down to the youngest son ; and if he should 
,die. without a son, then I give all the aforementioned 
estates unto my son's eldest daughter, for h^r natural 
life; and if she has a lawful son, I give all the said 
estates unto, him, on condition that he takes the sdrnamfe 
€)f WaUon* But if my son should die without leaving 
lawful issue, or such issue should all die without leaving 
lawful issue, then I give all the aforementioned estates 
unto my daughter Ann Fox WaUon^ for her oiUiural life, 
she receiving the rents and profits thereof for her own 
use, and not to be subject to the control of any hus- 
t)aod she might have, and hot to be liable to the pay- 
ment of any of his debts, and her receipt alone to.be a 
-sufficient discharge for such payment ; and» at the death 
of my stud daughter, I give the said estates unto any 
Jawiul son she may have, on condition that he takes the 
tsamame of Walton^ or to any grandson my daughter 
may have, on condition that he takes the surname of 
Walton. But in case my son and daughter should both 
of them die without leaving lawful issue, theii for the 
said .estates to be disposed of as shall be hereinafter 
mentioned, (diat is to say) the longest liver of my two 
children shall have power, by a will, properly attested, in 
writing, to diispose of all my real and personal estates 
amongst my nephews and nieces or their children^ either iM 
to One qfthem^ or to as miant^ of them as m/.surrdving child 
shall think proper* I give unto my above mentioned 
three trustees, the sum of ten guineas unto each pf them 
for their trouble. I give unto my daughter, Ann Fox 
Walton, all my household furnitiire, plate, linen, china, 
glass, and books, . I- do hereby appoint my son Thomas 
Wdlm and ipy cjaughter Am jFfer tVulUMf. iC she should 
\- -.\ be 
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be unmarried at the time of my decease, to be joint exe- 
cutor and executrix of this my last will and testament. 
Wrote with my own band, this 29th day of January^ in 
the year 1794<. J, WdUon.'* 

The testator died in the course of the year 1794| 
leaving Thomas Walton his only son and heir at law, 
and Ann Fox Walton his only daughter. They were 
his only children living at the date of the will ; and they 
proved his will, and paid his funeral and testamentary 
expenses, debts, and pecuniary legacies, without having 
recourse to the 6000/. stock, which remained standing 
in the testator's name until the decease of Ann Fox 
Walton. 



Thomas Walton entered into possession of the real 
estates devised by the testator's will, and continued in 
such possession until the time of his death, having, as to 
the Scotforth estate^ suffered a recovery in the Court of 
Common Pleas at Lancaster. By his will, dated the 1 5th 
oi April 18 IS, he gave the Scotforth estate to his wife 
Mary Walton^ for her life, with remainder to his sister, 
Ann Fox Walton^ in fee ; and, after giving to his sister five 
guineas for a ring, he gave all the residue of his personal 
estate to his wife, and appointed her sole executrix. He 
died in February 1825. Upon his death, his widow en- 
tered into possession of the estate at Scotforth^ and she 
still continued in such possession ; and his sister Ann 
Fox Walton entered into possession of the other estates, 
and continued in such possession until the time of her 
death ; and she also, during her life, rectived the divi« 
dends upon the 6000/. stock. 

Ann Fox Walton^ by her will, dated the 4th of October 
1828, gave her reversion in fee in the Scotforth estate 
under her brother's will to her kinsman William Walton 

Lakei 
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Laket for life; with remainder to his eldest son Wil* 
Ham Walton Lake the younger, in fee; and gave to 
John Walton Hullf described as one of the sons of 
John and Maty Hull of Castle Donington, in Leicester'^ 
shire^ and his heirs, the before-mentioned close of 
land near Derby; and, after giving some pecuniary 
l^cies, she bequeathed unto and amongst the children 
and grandchildren of her late kinswoman Mrs. Ann 
Hull of Ca^le Donington^ except her two grandsons 
Thomas Hull and John Walton Hullj the sum of 1000/. 
stock reduced 3 per cent. Bank annuities, part of the 
monies then standing in the name of her (the tes- 
tatrix's) late father John Walton^ equally to be divided 
between them, share and i^hare alike; and after di- 
recting that all the legacies and bequests therein-before 
mentioned should be paid and transferred to the le- 
gatees within twelve months after her decease, she be- 
queathed to her kinswoman Sarah Caroline Walmsley^ 
the daughter of William and Sarah Walmsley^ formerly 
of Chelsea^ for her life, the dividends of 2000/. stock re- 
duced 3 per cent. Bank annuities, other part of the 
monies then standing in the name of her late father ; 
and she bequeathed to Anna .Philcojc and Robert Hillier 
the sum of 2000/. stock reduced 3 per cent. Bank an- 
nuities, other part of the monies then standing in the 
name of her late father, upon certain trusts for the 
benefit of John Walton Hull and his children ; but if he 
should die under twenty-four, and without leaving any 
child or children (an event which happened), then she 
bequeathed the same stock to Thomas Hull; and she 
gave to Joseph Burrough and Abel Peyton all her real 
estate at East Horsley and Effingham and at Cam^ to the 
use of Thomas Hull for life, with remainder to Burrough 
and Peyton during his life, as trustees to preserve con- 
tingent remainders ; with remainder to his first and other 
sons, successively, in tail male; with remainder to the 

use 
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use of John Walten Hull for life ; with remidnder to his 
first and other sons, successively, in tail male ; with 
t^emainder to the use of the youngest son, living at the 
time of her (the testatrix's) decease, of her kinsman the 
Rev. John Boby of Congerslone^ in Leicestershirej and 
the heirs and assigns of such youngest son for ever ; 
and she bequeathed to TAomas Hull the sum of lOOOL 
stock reduced 8 per cent, annuities, being part of the 
monies then standing in the name of her late fadier, 
and. 2000/. new 4 per cent, annuities standing in her 
own name. And she bequeathed to Burrough and 
Peyttm all the residue of her personal estate, upon trust 
to convert it into money, and to pay the produce of 
such conversion to Thomas Hull, on his attaining the 
age of twenty-four years, to whom she bequeathed the. 
name accordingly, with a declaration that he should not 
be entitled to nor receive any or either of the legacies 
or beque^s thereinbefore mentioned until he attained the 
full age of twenty-four years ; but that all and every of 
the same legacies and bequests should remain invested 
in the stocks or funds thereinbefore, mentioned at in- 
terest until he should attain that age ; and with power to 
Burrough and Penfton to apply so much of the divi- 
dends, interest, rents, issues, and profits as they might 
consider necessary and proper for his education, cloth- 
ing, bringing up, and advancement in the world, and 
to accumulate the remainder till he should attain twenty- 
four, and then to pay the same to him, together with 
the principal ; and in case he should die before attain- 
ing twenty-four, and should leave any child or children, 
t^en the. testatrix bequeathed all the same legacies and 
bequests to such children or child, equally to be divided 
between them, if more than one ; but in case he should 
die befcMre twenty-four, and without issue, she be- 
queathed the same, in manner therein mentioned, for the 
benefit of John Walton HuU and his children; and in 

case 
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case he should die before attaining twenty-four, and 
without issue, then unto and amongst all the children 
and grandchildren of her before-mentioned late kins- 
woman Mrs. Ann Htdl, equally to be divided between 
them^ and she appointed Anna Philcox and JRobert 
HiUier her executrix and executor. 



1840. 




Thomas Walton and Ann Fox Walton both died 
without issue. 

The John Walton Hull, mentioned in Ann Fox Wal- 
toris will, died in her lifetime, an infant, of the age of 
three years ; but another John Walton Hull (a Defendant) 
was bom between the date of her will and the time of 
her death ; and the testatrix herself died on the SOth of 
Jtdy 1831, without having been married, leaving Joseph 
Osborne^ Thomas Goodwin, Sarah Caroline Walmsleyj 
and William Walton Lake her co-heirs at law, and also 
co-heirs of Thomas Walton and the testator John Walton. 
Anna Philcox and Robert HiUier proved her will, and 
Hillier afterwards died. 



At the time of the death of Ann Fox Walton, one 
nephew and one niece of the testator John Walton, and 
eleven children of deceased nephews and nieces were 
living. The nephew was William Walton Lake, and 
the niece was SusannaJi Floyd Farquhar; and the eleven 
children of nephews and nieces were Benjamin Htdl and 
Elizabeth Lacey, children of Ann Hull, who had been a 
niece of the testator; and Joseph Osborne, John Shaw, 
Mary Cookes, Ann Watson, Sarah Caroline Walmsley, 
William Walton Lake the younger, Susannah Lake, after- 
wards Brown, James Phillips LaJce, and John Farquhar. 

In Naoember 18S2, Joseph Osborne died, intestate, 
leavmg TTumas Goodwin, Sarah Caroline Walmsley, and 

William 
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William Walton Lake his co-heirs at law $ but no per-- 
son became his legal personal representative until after 
the institution of the original suit* 

Maty Waltarif the widow of Thomas Walton^ by deed 
dated the 8th of April 18SS, assigned to Burrougk and 
Peyton what was described as all Thomas Walton^s moiety 
of the 6000^ stocki and the dividends of it since Ann 
Fox WaUor/s death, so hx as she {Mary Walton) had 
any interest therein, upon the trusts upon which they 
would have held the same, in case Aim Fox Walton had 
become the absolute owner of the fund, discharged of all 
right or interest of Thomas Walton or of herself {Mary 
Walton) as his executrix and residuary legatee, either by 
reason that he was one of the testator's next of kin, or 
that there was any defect in Ann Fox Walton*s will, and 
so that, as to legacies intended to be given by way of 
appointment but which had lapsed, the lapse might be 
for the benefit o(Ann Fox Walton*s residuary legatees. 

Two children and six grandchildren of Ann Hull 
were living at the time of Ann Fox Walton^s death. 
The two children were Benjamin Hull and Elizabeth 
Lacey ; and the six grandchildren were the infant Plain- 
tiff Thomas Hullj and the Defendants Eunice Draper^ 
and Richard Lacey (children of Elizabeth Lacey)^ Alice 
Hull (afterwards Beeves)^ Eunice Hutl, and John Walton 
Hull; and no grandchild of Ann Hull had been born 
since Ann Fox Wallon^s death. 

The Defendant, Thomas Boby^ was (be youngest son 
of John Baby of Congerstone^ living at Ann Fox Waltorfs 
death. 



Demger and Walmsleyf two of the trustees named in 
the will of the testator John Walton^ died in the lifetime 
of their co-trustee James Boby^ and he died in September 

1822, 
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1822, intestate as to John JValton^s trust estates; and it 
was not known at his death who was his heir. Sarah 
Caroline Walmsley resided in France. William Walton 
Lakcj and William Walton Lake the younger, Susannah 
Lakej and James Phillips Lake resided in America ; and 
Susannah Floyd Farquhar and John Farquhar resided 
in Scotland. 
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Shortly after Ann Fox Walton*s death, Burrough and 
Peyton entered into the receipt of the rents of the 
estates at East Horsley^ Effingham^ and Cam^ and the 
close of land near Derby. 

The original bill in this cause was filed in the year 

1833, praying that the trusts of the wills of John Walton 
and Ann Fox Walton might be carried into execution 
under the decree of the Court, and that the interests of 
all parties in the 6000/. stock, and in the real estates of 
John Walton^ might be ascertained and declared. 

The Defendants, Satnh Caroline Walmdey^ William 
Walton Lakcj William Walton Lake the younger, Su- 
sannah Lakcy James Phillips Lake^ Susannah Floyd Far* 
quharf and John Farquhar^ were out of the jurisdiction, 
but all the other Defendants appeared, and answered the 
bill, and Sarah Carolifie fTa/m^/^ having afterwards come 
within the jurisdiction, appeared to the bill, but died in- 
testate before answering it, leaving Thomas Goodwin and 
William Walton Lake, who was then still out of the ju- 
risdiction, her co-heirs at law; and on the 13th of May 

1834, the Plaintiffs in the original suit filed a bill of 
revivor against Thomas Goodwin^ and against Ann Hale, 
as Sarah Caroline Walmslet^s personal representative; 
and Ann Hale afterwards answered the original bill, and 
the usual order of revivor was made against her and 
against Thomas Goodwin. 

Vol. V. G Before 
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Before the cause was heard, llamas Goodwin died 
intestate, leaving John Qoodwin his heir, who also 
became his I^gal personal representative^ and against 
whom the suit was revived in the usual manner. 

In the month of October 1834 WiUiam WaUon Lake 
the younger died intestate, leaving his father, W* TV* 
Lake the elder, his heir at law. 



The cause was heard, before the Vice-Chancellor, on 
the 11th oi March 1836, when a decree was made, di-r 
recting inquiries as to the nephews and nieces, and 
children of nephews and nieces, of the testator, John 
Walton^ living at the death of the survivor of Thomas 
Walton and Ann Fox Walton^ and as to who was the 
youngest son of John Bobif of Congerstone living at the 
decease of Ann Fox Walton; and aU. further directions 
were reserved. 



Undier an order in the cause, dated the 9th of June 
1836, the 6000/. stock, which had, up to that time, 
continued standing in the name of the testator John 
Walton^ and the c^vidends accrued upon it since Ann 
Fox Walton^ death, afler a certain deduction for costs, 
were brought into Court. 

On the 7th of February 1837, the Master made his 
report, by which, in answer to the enquiries directed at 
the hearing, he found such of the facts above mentioned» 
as are applicable to those enquiries. 

On the 1st of December 1837, Thomas Hull died, 
under twenty^^four and under twenty-one^ but of the ag^ 
of twenty years, having made a will (Hi the 28th of 
December 1835, by which he dppoi&ted Joseph Senst&r 
his executor, who proved his will. 

WUMam 



CASES IN CHANCERY. 



86 



tVilUain JVafion Lake took out administration to 
Ji»^ Osb&me^ and to WilUam W(dtm Lake the 
younger. 

On the 22d of March 1838, the bill in the suit, 
Lacejf V. Philcax^ was filed by Benjamin Lacy and 
EUssabeih.hia wife, who was a child of the testator's, 
niece Ann Hull, agunst all the parties to l^e first suitp^ 
and the representatives of such as were dead, as a bill 
of revivor and supplement to supply the defect which 
tbe various deaths bad occasioned. 
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On the 3^^ of November 1838, a decree was made 
in tbe cause of Lacei^ v. Philcox, by which, the Plain- 
tifi w^s^ deckured entitled .to the benefit of the forioer 
suits and proceedings; and the Master was directed to 
inqiMre whether the son and daughter of John fValian 
tbe testator both died without living lawful issue, and 
whether John Walton Htdl^ the devisee and legpitee named 
in Ann Fox JValtonfs will, died in her lifetime without 
bue, and whether Thomas HuU^ the late Plaintiff in the 
former suit, died without issue, and what was his age at 
tbe time of his death, and whether there were then any, 
am], if any, what l^td perisonal representatives of Jo- 
xfh Osborne and WilUam Walton Lake the younger, 
and what children and grandchildren of Ann HuU^ 
other than the late Plaintiff Thomas HuUj were living at 
tbe decease of Ann Fox Walton^ and whether any grand- 
children of Ann Hull were bom afker Ann Fox WaliofCs 
death, and in. the lifetime of Thomas HuU^ and whether 
any or either, and wbich^ of the children or grand- 
children of the said Ann Hulk other than as aforesaid, 
who were livmg at the decease of the testatrix, or any 
or either, and which of the children or grandchildren of 
the saidiliiii jOTuS since bom, had died, and, if so, who 
were their legid personal representatives ; and whether 
G 2 the 
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the Defendants William Brawn and Susannah his wife, 
Susannah Floyd Farquhar^ and John Farquhar^ were 
living out of the jurisdiction ; and it was ordered, that 
so much of the 6000^ reduced annuities as would be 
sufficient to raise the amount of certain costs, charges, 
and expenses, should be sold, and apph'ed in payment 
of such costs, charges, and expenses; and further direc- 
tions and subsequent costs were reserved. 

On the 6th of March 18S9, the Master made his re- 
port in pursuance of thb decree, finding in answer to 
the enquiries directed by it, such of the facts above men- 
tioned, as are applicable to those enquiries, and finding 
that the Defendant William Brotm^ husband of Susan 
(not Susannah) Brown, was dead ; and that Susan Brofwn 
was then resident at Castle Donington; and that the 
Defendants, Susannah Floyd Farquhar and John Far^' 
quhar, were residing in Scotland^ and out of the juris- 
diction of the Court. 

The suits now came on to be heard on further durec- 
tions. 



Mr. Richards and Mr. John Baily, Mr. Wigram and 
Mr. Kem/on Parka^ Mr.Skirtcw and Mx.Smythe, Mr. 
Tinney and Mr. Shadwell, and Mr. Cooper, for difierent 
parties claiming under Ann Fox WaUorCs will, contended 
that no trust was created by John Waltoris will, in 
favour of his nephews and nieces, and children of 
nephews and nieces living at the death of the survivor 
of his son and daughter, but that a mere power of 
appointment amongst them was given to such survivor : 
that the only cases in which words' of power had 
been held to create a trust, were cases in which the 
whole interest had been given by the will to the donee 
of the power ; in which cases there would have been an 

absurdity 
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absurdity in construing the words of power as creating 
sny thing less than a. trust; for the party having an 
absolute interest might, of course, dispose of that in- 
terest as he thought fit, without words of power to 
enable .him so to do: That it was clear, that .the 
testator in this case knew how to. create a trust, from 
the manner in which he had given the property to a set 
of. trustees: That in the. case of Harding y.Gb^(a)j 
which would be relied on, on the other. side, both the 
gift of the absolute interest and the use. of precatory 
words, amounting to the creation of a trust, concurred ; 
that Brawn y. Higgsib)^ which would also be much 
insisted upon, clearly rested upon Harding v. Qlynj and 
was a case in which Lord JBZ^bit felt great ^difficulty,, as 
appeared from Whihnore v. 7r^&nDD»y(c}; and that the 
case of the Duke of Marlborough y^ Goddphin {d)^ in 
which, notwithstanding words of desire on the part of 
the testator, it was held that a mere power was given, 
was mconsistent with Harding v. Glyn^ and was so felt 
to be by Lord Eldon: That there was an observation of 
Sir W. Grant in Ijcmffaore v. Broom (e)y which put 
Bramn y.Higgs on its right footing, viz. that a gift to 
ii or B. was void for uncertainty, but that a gift to:^. 
or fi. at the discretion of C is a valid devise, for nothing 
is wanting but the exercise of the discretion on the part 
.of C. : That in Brown v. Hi^s Lord ALvanlmf construed 
" or" as <* and," but that that could not be done in 
this case: That the only two cases on this subject, sub- 
sequent to Brotmi v. HiggSj were Grant v. Lynam {g) 
and Brown v. Pocock (^), in the former of which the 
supposed power had been actually exercised, and the 
only question was, whether it had been exercised in 

favour 
(a) 1 Aik. 469. {d) 2 Ve$. sen. 61, 

\h) 4 Vei. 708., 5 F«. 495., (<?) 7 Veg. 124^ 

8 r«.561. Cg) 4j?i«f. 292. 

(c) 6 Ve». 129. * {h) 6 ^m. 257. 

G S 
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fkvmir of liie right objects; and in the latter, a ca^e- 
which arose npon petition oidy, tl|e fiind in question 
had been derived finom the testatrix's property generallyy 
and Ae oonseqaence of a diflferent determination would 
have been, that there would be an intestacy, whidi the 
Court is always anxious to avoid; and the supposed 
power, being required to be exercised in fitvour of all 
the chitdren, was touch more in the natureof a tru^ 
than an exclusive power of sdection, such as that given 
in the present case. 



They also relied on AdI t. Variy{a}9 and Sale ▼. 
Moore (b); and referred 'to Grieves&n v* Kirsepp{f^9 
Mqggridger. J^achvell {d), Hatiand y. T^igg{e\ and 
Countess ofBridgmaUr ▼. DtikeqfB€iUm{g\ and the 
cases on this subject odUected in Sugden on P(mers.{k) 

' Mr. Hodgson (in the absence of Mr. Stuart), eontra^ 
for parties clnmihg as objects of the power, argued that 
the interest taken by Jnn Fox Walton waisr a species of 
ownership which might be made the subject of a trust, 
and had been made the subject of a trust : That there 
might well be a limit of a power as of an estate ; diat the 
testator's words *^ then to be disposed of as hereinafter 
mentioned^ were imperative, and' strongly marked his 
intendon ; and that, in reality, there was no substantial 
difference between the expressions he had lised, and a 
declaration that the property should be held in trust for 
such of his nephews and nieces and children of his 
nephews and nieces as the survivor of his two children 
should appoint, which would, undoubtedly, create a trust: 
That the testator would* not have vested the legal fee 

simple 

(a) 1 Frtr. jun. 270. {e) 1 Bro. C. C 142. ' 

(b) 1 Sm.534> (g) Salk.a56. 

(c) 2 Keen^ 6Ss: {h) Vol. iu p. \75.Hieq. 
Id) I Pel. jun. 464,- ' ' V ' 
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timpk of the real estate in trustees, if he intended 
that, after a certain series of limitations ending in a 
power, the estate should descend to an heir at law : that 
the construction contended for on the other side would 
strike out a great part of the testator's will : That as the 
gift in Ann Fox Wdtori^ will to the children and grand- 
cibildren of Ann Sull the testator's niece was bad, so far 
as the grandchildren were concerned, the Court would 
hold it void altogether : for it could not distinguish the 
aliquot shares given to children and grandchildren. He 
relied upon Harding v. Glt/rif Brown v. HiggSj and Witts 
V. Boddington{a)y as stated from the Registrar's Book 
by Lord Atoatdey in Brown v. Higgs (i), Venables v. Mor- 
rw {c\ Brown v, Pocock (rf), and Grieoeson v. Kirsopp {e). 
Hfe submitted that it was a fallacious mode of expres^- 
sion to say, as had been said, in speaking of Brown v. 
HiggSj that the Court sometimes read ^< or " as << and ; " 
it should rather be said, the Court sometimes considered 
<< <nr 'f as b6ing used in the conjunctiva. He said that 
the discrepancy between the cased of Harding v. Ghfn 
and The Duke of Marlborough y. Lord Godolphin had 
been disposed of by Lord JS/^^on, in his observations 
towards the close of his judgment in Brown v. Higgs. 



I84a 




Mr. BelheUf Mr. L^ius Lowndes^ Mr. Sharpe^ Mr. 
MeynoldSi for other parties in the same interest 



Mr. Norton for the trustees, Bwrofugh and Pjeyton. 

The cases of Grant v, Lynam (g), Walsh v. Wal' 
litter (A), Birch v. Wade (e)i Forbes v. Bali (*), and Kemp 

V. Kempj 



(a) 5 Bro. a C. 95. 
lb) See 5 Fes, $05. 
{c) 7 T.i2. 542. 4J8. 
(rf) 6 Sim. 257. 
(«) 2 Keen, 655. 



(g) 4 Rim. 292. 
(h) 2 JRuu. 4- Myl. 78. 
(i) 5 r. 4-^. 198. . 
(*) 3Mer.437, 



Q ♦ 
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V. Kemp (11)9 were referred to, in addition to those above, 
mentioned. 

Mr. Richards, in reply. 



It was agreed that no question of election, as arising 
upon Ann Fox Walton's will, should, at present, be.dis:: 
cussed. 



The Lord Chancellor. 

The testator directed the dividends of 6000/. stock, 
then standing in his name, to be paid to his daughter for 
life, and be directed that the stock should remain in his 
name, '^ until the following contingencies are completed.'' 
After the death of his daughter, he disposed of the stock 
for the benefit of her children, and if she should not leave 
children, he gave the dividends to his son, for life, and, 
after his decease, the principal to his children ; ^' but if my 
daughter and son should both of them die without leaving 
lawful issue, then for it to be disposed of as hereinafter/' 
He gave to trustees and their heirs certain estates, describ«> 
ing them, ** for the following uses. My intention is, that 
my said trustees shall have no further trouble in it, than 
to prevent the aforementioned estates being alienated 
before the following contingencies are completed.'' He 
then gave the rents to his son for life, and, after his 
death, to his son's sons and daughters, in terms which I 
think would have given to those sons and daughters es- 
tates tail, and, upon failure of such issue of his son, he 
gave his estates to his daughter Ann Fox Walton, for 
life, and, after her death, to her son, if any ; <* but in 
case my son and daughter should both of them die with- 
out 
(a) 5 Ve$. 849. 
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out leaving lawful issue^ then for the said estates to be disr 
posed of as shall be hereinafter mentionedy that is to say, 
the longest liver of my two children shall have power^ by 
a will, properly attested, in writing, to dbpose of all my 
real and personal estates amongst my nephews and 
nieces or their children, either all to one of them, or to 
as many of them as my surviving child shall think 
proper.** 



1840. 




The question is^ whether these nephews and nieces 
and their children, take any interest in the property, in- 
dependently of the power ; that is, whether the power 
given to the survivor of the son and daughter is a mere 
power, and the interests of the nephews and nieces and 
their children were, therefore, to depend upon the ex- 
ercise of it, or whether there was a gift to them, subject 
only to the power of selection given to the survivor of 
the son and daughter. 

Before I refer to the authorities, it will be proper to 
consider what appears, upon the will, to have been the 
testator's intention, in the event which happened, of his 
son and daughter dying without children ; and, first, as 
to the personal estate, of which the capital of the 6000/. 
stock would, in that event, form part, it was to remain in 
trust until the contingencies mentioned in his will should 
have happened; that is, at all events, until the death of 
the survivor of the son and daughter, and, in my con- 
struction of the will, until the interests of the nephews 
and nieces and their children should have been ascer- 
tained ; but if no interest were to arise in such parties, 
except by the execution of the power, then all such 
stock and other personal estate, from the moment of the 
t^tator's death, was undisposed of, if such power should 
not be executed, and, subject to that contingency, became 
the property of the testator's son and daughter, as his 

next 
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next of kin ; so that they might defeat the interests of th« 
nephews and nieces and their children, by agreement 
during their joint lived, and giving to the snrvivor, as to 
all soch survivor's share in the personalty in which he' 
oir she woald have an absolnte property, a power to 
appoint to aifd amongst a particular class. The obserr- 
alion with respect to the land is still stronger ; the'dfe^ 
vise to trustees is '< to prevent the lands being alienated 
before the following contingencies are completed," one 
of which is the creating or ascertaining the estates and 
interests of the nephews and nieces and their children ; 
whereas, if these parties were to ■ take no estates or 
interests, except through the execution bf the power^ 
the son, as heir, if he survived his sister, would, iipon 
fhilure of their issue, be absolute owner of the property, 
as would the sister surviving, unless the son had disposed 
of his fee, subject to the execution of the power by the 
sister. There is, therefore, scarcely any supposable 
event in which the giving this power would, upon that 
iupp<»sition, give to the d6nee 'any dominion over the 
property, or b^ at all likely to secure any benefit' to 
the declared objects of it. It would be unfortunate if 
the authorities made it necessary for me to piit a cbh'^ 
struction upon this will leading to such results. - ' 



If I had to decide this case with no other authority 
to guide me but The Duke ofMarlborough v. Lord Godol- 
phin{a\ 1 should have great difficulty in giving efie'ct to 
Wiat I cannot doubt having been the testator's intention ; 
but, highly as I venerate the character of Lord Hardwicke 
6s a lawyer, I am not only at liberty, in weighing that 
authority, to consider how it has been dealt with in sub- 
sequent cases, but t am bound so to do. One thing, 
however, may be observed' upon this case. By the 

codicil^ 
■ " / •■' (ay'sini.aeti.ei. '-■ ' '- :-"^ . 'I'^'-' 
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todtcil^ as kated by Lord Mtanley^ from the Registrar^ 
Book, in Broom v. Higgs (a), the legacy was given to the 
executors as trustees, so- that the mother of the children 
had only an estate for life, the fund itself being In 
trustees i but it does not appear to have occurred to 
Lord Hardmckcj that this was of any importance iw 
putting a construction upon the will, respecting interests 
being or not being given to the children, independently 
of the power. Hardir^ v. Glyn {b) was a case in which? 
there was a gift, to the donee of the power, of the prd-^ 
perty itself, with a desire, as to the mode of disposing of 
i^ amounting to a trust; but that declaration of trust 
only ascertained the dass amongst which it ^i^^as to be 
exereised; it* was ^* amongst such of my own relations 
fts she shall think most deserving and approve of ;^ and 
yet Lotd HardmchiBj at the conclusion of his judgment 
tel The Duke of Marhbrou^ ^i Lord Oodolphin{c% is 
made to say, that in all the cases cited foir the Defendants, 
die bequest amounted to a legacy* to all the children, so 
that the proportions only were left to the appointor. 




In Witts V. Boddi9tgton{d)9 the gift to the testator's 
v^ife was of the use and enjoyment of the property for 
her life, with power, by her will or otherwise, to give 
the same amongst one or more of the children of his 
daughter Martha^ in such manner and proportions as 
she should think proper ; but in case no such child 
should be living at liis wife's death, then he desired 
snd directed her to leave the same to other parties. 
'*Fhere were children oi Mnftha Wvixxg at the wife's 
death; l)utshe iattempted to leave the property to the 
• • other 



' (a) See 5 Ves. 506. 
' (5) 1 Aik. 469., and stated 
4ronnthe Regutrar's Book, 5 Ve 
^01. . . _ ;.. 



(c) 2 Ve$, sen. 61., see p. 83. 

\d) jBro. a C. 95. and stated 

from the R^strar's Book in 
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other .parties named by the testator, and it was held 
that MartluCs children were entitled. This is a case 
in which the donee of the power had only a life estate, 
and where there was a power of selecting any of the 
favoured class; but there was, in that case, no doubt 
of the intention in &vour of Marthn^s children if there 
should be any living at the death of the wife. If the iur 
tention in favour of the nephews and nieces and theur 
children in this case be sufficiently appar^t, that case 
is directly in point. 

These and other cases shew that when there appears 
a general intention in favour of a class, and a particur 
lar intention in favour of individuals of a class to be 
selected by another person, and the particular intention 
fails, from that selection not being made, the Court 
will carry into effect' the general intention in favour 
of the class. When such an intention appears, the 
case arises, as stated by Lord Eldon in Brawn y. 
Higgs (a), of the power being so given as to make it the 
duty of the donee to execute it ; and, in such case, the 
Court will not permit the objects of the power to suffer 
by the negligence or conduct of the donee, but fastens 
upon the property a trust for their benefit. 



Many other cases, of an earlier date than Broom v. 
HiggSf might be referred to ; but the whole doctrine was 
so fully discussed, and so maturely considered by Lord 
Alvanley and Lord Eldon in that case, that it is not neces-* 
sary to advert to them. In Br&wn v. Higgs, twice heard 
before Lord Alvanley , as reported in 4iVes. 708. and 
5 Ves. 495., and before Lord Eldon, upon appeal, as re- 
ported in 8 Ves. 561., and affirmed in the House of Lords, 
2 Sugden on Powers, 176., the facts were, that the tes- 
tator 
(a) See 8 Va. 574. 
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tator bequeathed a leasehold estate to John Brawn^ upon 
trust to permit his wife to receive a certain sum out 
of the rents, and to pay other sums thereout; and 
after the above trust was performed, he authorized 
and empowered John Brown to' receive the remainder 
of the rents, and to dispose of it in manner following, 
that is to say, to take 100/. per annum for his own 
use, and to employ the remainder of the rents, after/ 
paying certain necessary expenses, to such children 
of his nephew Samuel Browne as John Brown should 
think most deserving, and as would make the best 
use of it; or to the children of his nephew WiUiam 
Augustus Brown, if any such there should be. John 
Brown died in the testator^s lifetime. There were chil- 
dren of Samuel Brown, but none of William Augustus 
Brown. The decree declared that, in consequence of 
the death of John Brown in the testator's lifetime, the 
rents were well bequeathed in trust for all the children 
of Samuel Brcnmi, and the children of William Augustus 
Brown, if there were any. Lord Alvanley said that he 
considered the bequest as equivalent to saying that he 
gave to the children, with a power to John Brown to 
select any he thinks fit, and to exclude the others ; and 
that the fair construction was, that, at all events, the 
testator meant that the property should go to the chil- 
dren. Upon these facts it is to be observed, that there 
was no gift to the children, except in the authority and 
power given to John Brown to pay to such of them as 
he should think proper; and, although the property 
was intended to vest in John Brawn, it never did so in 
fact ; and that the decision was founded upon this, that 
there was sufficient indication of an intention m favour 
of the children, as a class, to justify the Court in giving 
it to them ; and that, although the word <<or" is used 
in the will, both sets of children were held to be entitled. 

The 
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.The case was reheard before LcMrd Atoanlejf^ and die 
anthority oi TJie Duke of Marlborough v. Lord Godolphin 
pressed upon the Courts and it was argued that when a 
gift is through a power^ and the power is iiot exercised 
by the donee, the Court cannot execute it. Lord 
.JlvanUi/i in giying judgment, an& adhering to his former 
judgment, answered this argument by denying that he 
had proposed to execute the power, but said that the 
question wasy whether an intuition appeared that the 
children w«pe the objects to whom the testator meant to 
give the interest, with a power only in John Brown.to 
select or apportion. Lord Eldon affirmed this decree, 
saying that, upon the probable intention, his indiniUion 
to the opinion of Lord Aboanley was too strong to permit 
him, upon any doubt he entertained upon that obscure 
will, to say that there was not intention enough to justify 
the declaration which had been made ; resting^ therefoie, 
the decision upon the question of intention, and finding 
sufficient proof of the intention to give to a class^ in an 
authority and power, confided to another, of selection 
and distribution^ amongst such class. 



In this case, the intention is > not to be found only 
in the power given to select and distribute; for the 
testator has directed his trustees to hold the properly 
until the contingency has happened, and, as to the 
kuid, that it shall not be alienated in the meantime, 
and has himself declared, that, in the events which 
have happened, the property should be disposed of as 
after-mentioned. Tliis is imperative, and is conclusive 
as- to the intention that the subsequent gift should take 
^ect; but the only disposition after-mentioned is the 
provision for the nephews and nieces, and their children, 
subject to the selection uid distribution of the survivor 
4»f his son ttud daughter 



Much 
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Much argument was urged at the bar upon the 
ground that the donee of the power had no estate m 
the property under the will beyond a life interest. In 
my view of the case, this is quite immaterial. It is not| 
certainly, one of those cases in which property is given, 
with expressions a^ded, as to the disposal of it, which are 
held to fix a trust upon the gift ; but the whole is giv«i 
to. trustees, and the question is, whether there be found 
in the will a suflBdent declaration of who» in the events 
which have h(q)pened, are to be the cesiuis que trusty 
and if that be sufficiently expressed, it is immaterial, 
whether the donee of the power be also a trustee, or 
whether the trust be vested in others. 
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In Sirch v« Wade{a) the property was given in trusty 
and the donee of the power was only tenant for life. 

In this ca^ upon . the authority of Brofm v« Higgg, 
I think myself justified in giving efiisct to the intention, 
which appears to me to be sufficieotly^pMrent upon'the 
wiU, pf giving the proper^ to the nephews and nieces^ 
and their children, subject, to the selection and distribur 
tioa of the survivor of the son and daughter ; and that 
they all constitute the class to take all the property as 
to which no such fidection and distribution has been 
made. 



(a) 5 Vei.i^Bea. 198. 
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AprU S9. FURZE and Others v. SHAR WOOD and Others. 

Where a de- raiHIS cause coming on for hearing, and being opened, 

appears upon "^ an objection for want of parties, grounded upon 

of^tbeday^Ul ^^^ Statement of a document in the bill, was taken oh 

be allowed to behalf of one of the Defendants, and was allowed by the 

at the bearing, Lord Chancellor. No notice of this objection had been 

altbougbhe given by the answer ; but, upon its being allowed, the 

the objection Defendant's counsel applied for the costs of the day. 
by his answer. 

The Plaintiffs' counsel opposed this application, upon 
the ground that the objection had not been taken by the 
answer ; and it was said that the Lord Chancellor had 
always refused the costs of the day, when the Defendant 
had not taken the objection by his answer. 

The Lord Chancellor said, that that rule applied 
to the case in which the objection depended on a fact 
within the Defendant's knowledge, which he did not 
bring forward by the answer ; but was inapplicable to a 
case like the present, where the defect of parties ap- 
peared by a statement in the bill : and his Lordship, 
therefore, ordered the Plaintiffs to pay the costs of the 
day. 

Mi.Spencey MuWigram, Mr. Bethell^ and Mr. Teed^ 
were counsel in the cause. 
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STURGIS V. CHAMPNEYS. i***- 

nnHE Plaintiffin this causewasthe provisional assignee The assignee 

-■■ of the estate of an insolvent debtor, whose wife of an insol- 
vent debtor, 
was entitled, for her life, to large landed property, of whose wife 

which the legal estate was outstanding in mortgagees. foTl^ to^^ 

property, be- 

The Defendants were the insolvent debtor and his' ^^^^ jj^ 

wife and their receiver of the estates, and the assignees equity to en- 
- - . - ° force his tide 

under a subsequent insolvency. to the rents 

durine the 
joint lives of 

The circumstance of the legal estate being outstand- the husband 

and wife, m 
ing having made it necessary for the assignee to come consequence 

into this Court to make his title (subject to the incum- ^^^ {^^ 

brances) effectual, the question which came before the vested in 

Lord Chancellor, upon the wife's appeal from a decree jJeid^^und 

of the Vice-Chancellor, was, whether the assignee was to make a pro 

not bound to make a provision for the wife out of the ^if^, 

rents and profits. 

The facts of the case, and the arguments urged upon 
the appeal, sufiiciently appear from the Lord Chan- 
cellor's judgment. 

Mr. Stuart^ Mr. Hodgson^ and Mr. Parry^ supported 
the appeal. 

Mr. Wakefield, Mr. Wigram^ and Mr. Beynoldsy for 
the Plaintiff, and Mr.Jacobf Mv.Richards, and Mr. 
Chandless, for the assignees under the second insolvency, 
supported the decree. 

Vol. V. H Mr. 



98 CASES IN CHANCERY. 

18S9. Mr. Rogers appeared for a purchaser under the second 

"t^ insolvency. 

Champnets. '^ ^^ contended by the counsel for the assignees 
under the second insolvency, that the wife's life interest 
in the estates could not be considered as an equitable 
interest, merely on the ground that the legal estate might 
be outstanding; and that the Court had never made a 
provision for a wife out of such an interest as the hus- 
band in the present case had, and that it was not es- 
tablished that the wife's equi^ to a provision extended 
to the rents of real estate. 



Nov. 7. The Lord Chancellor. 

The title to the property in question, stated by the 
bill to be of the value of 10,000/. per annum or there- 
abouts, is under the will of Sir B(^er Mostyrij by 
which, after giving certain annuities to his unmarried 
daughters, which were to cease upon their marriage, 
he devised all his real estate to trustees, for a term of 
500 years, upon trust by and out of the rents and 
profits, or by sale, to pay so much of his debts, funeral 
expenses, legacies, and annuities, as his personal estate 
not specifically bequeathed should be defective to pay ; 
and, subject to that term, he devised his estate to his 
son for life, remainder to his sons in tail, remainder to 
the same trustees for a term of 1000 years, upon trust, 
after any of his daughters should come into possession 
upon failure of issue of his son, by sale or mortgage, to 
levy, raise, and pay to each of his other daughters then 
living 10,000/., and, subject to the trusts of such term, 
to the use of his eldest daughter and her issue, with 
remainder to the use of his second daughter, Lady 
Champneys^ for life, with remainder to her first and 
other sons in tail male^ with remainders over. 

The 
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issue, in 1831, and the previous death, without issue, of 

the eldest daughter, and that Lady Chdmpneysy there- ^v. 

fore, upon the death of the son, became entitled as tenant ^^^"'pi'bys. 

for life. It then states that two of the daughters of 

the testator remaining unmarried were entitled to their 

annuities under the 500 years' term, but that all arrears 

bad been paid, and that a sum of 41,000/. had, undev a 

decree of this Court, been raised to satisfy the trusts of 

the 1000 years' term, and that all the estates, except 

part included in a former mortgage for 7000/., had been 

mortgaged to the parties who advanced the 41,000/., 

and that the legal estate in all the property was vested 

either in the mortgagees of the 41,000/i or of the 7000/. (a) 

Having before stated that Sir Thomas Champneys in 

1827 had taken the benefit of the Insolvent Debtors' 

Act, and had executed the usual conveyances of his 

property, and that the Plaintiff had been appointed 

assignee, and that Sir T. Champneys had again taken 

the benefit of the act in 1834, the bill alleged, that 

owing to the legal estate being vested in or held in 

trust for the several mortgagees, the Plaintiff was un« 

able to take or obtain possession of the lands, or to 

enter into receipt of the rents and profits by means of 

any legal process, and it prayed a declaration of the 

title of the Plaintiff, as such assignee, to the life estate 

of Lady Champneys during the coverture, subject to the 

prior incumbrances, and for the consequential relief, {b) 

The 

{a) The bill contained allega- curate; and, perhaps, it is not 

dons that the legal estate, in fee material to the present case, 
ample, and not for the terms (5) Viz. an account and pay- 

onlj, had become vested in the ment of the rents ; the appoint- 

mortgagees; but the reporters ment of a receiver by the court ; 

have not been able to ascertain and, if necessary, a sale of the 

whether this statement was ac- Plaintiff's interest. 

H2 
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1839. The Defendant, Lady Cliampneys^ by her answer, 

stated, that she had, to enable her husband to pay bis 

V. debts, given up the settlement upon the marriage, and 

Champneys. j^^ derived no maintenance from her husband since 

1824, and claimed a settlement and maintenance out of 

the rents and profits of her own estate. 

The cause was heard, before the Vice-Chancellor, on 
the 22d of July last, when his Honor, by his decree, 
declared that the Plaintiff, as such assignee, was entitled 
to the estates and the rents and profits thereof, from the 
death of the testator's son, during the coverture of Lady 
Champneys^ subject to the prior charges and incum- 
brances, and that Lady Champneys was not entitled to 
any settlement or allowance for her mamtenance and 
support out of the rents and profits thereof; and he 
dismissed the bill, as against her, with costs, and he re- 
ferred it to the Master to take an account of the rents 
and profits received by Sir Thomas Champneys since 
the date of his last discharge by the Insolvent Debtors* 
Court 

The effect of this decree is to give, by the inter- 
position pf this Court, to the assignee of an insolvent 
husband, the whole of the income of the life estate of the 
wife, leaving her entirely destitute, (a) 

I have not had the advantage of seeing any note of 
the judgment of the Vice-Chancellor, and have there- 
fore no other knowledge of the grounds upon which it 
was founded, than what I was able to collect from the 

argument 
(a) The cause was now brought varied so far as respected herself, 
before the Lord Chancellor by and that she might be declared 
an appeal petition presented by entitled to a provision out of the 
Lady Champneys, praying that income of the estates, 
the decree might be reversed or 
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wgument of the counsel who appeared before me in 18S9. 
support of it ; and, as I understood that argument, it ^^^^^ 
vas contended that this Court will not secure a pro- v. 

vision for a wife, unless the property be such as to be CffAMPNBYs. 
a proper subject of equity ; and that, in this case, the 
devise to Lady Champneys is of a legal estate for life, 
and that it is by the accident only of the prior in- 
cumbrance being still subsisting, that the Plaintiff is 
compelled to come into this Court Undoubtedly, for 
many purposes, this Court, acting upon the principle of 
following the law, deals with property coming under 
its cognizance from the legal estate being outstanding, 
according to the rights which would exist at law ; but 
that is far from being universally true. Chdmondeley v. 
Clinton (a), and the authorities upon which that decision 
was founded, are instances to the contrary. There are 
many cases in which this Court will not interfere with a 
right which the possession of a legal title gives, although 
the effect be directly opposed to its own principles as 
administered between parties having equitable interests 
only, such as in cases of subsequent incumbrancers 
without notice gaining a preference over a prior in- 
cumbrancer by procuring the legal estate. It may be to 
be regretted, that the rights of property should thus 
depend upon accident, and be decided upon, not ac^ 
cording to any merits, but upon grounds purely tech- 
nical. This, however, has arisen from the jurisdiction 
of law and equity -being separate, and from the rules 
of equity, (better adapted than the simplicity of the 
common law to the complicated transactions of the 
present state of society,) though applied to subjects 
without its own exclusive jurisdiction, not having, in 
many cases, been extended to control matters properly 
subject to the jurisdiction of the courts of common law. 

Hence 

(a) 2 Mer. 171., 2J.^W. I. 
H 3 



L 
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18S9. Hence arises the extensive and beneficial rule of this 

^^"^"'^ Conrtt that he who asks for equity must do equity, that 

V, 18, this Court refiises its aid to give to the Plaintiff what 



Champnbts. 



the law would give him, if the courts of common law 
had jurisdiction to enforce it, without imposing upon 
him conditions which the Court considers he ought to 
comply with, although the subject of the condition 
should be one which this Court would not otherwise 
enforce. If, therefore, this Court refuses to assist a 
husband who has abandoned his wife^ or the assignee 
of an insolvent husband who claims against both, in 
recovering property of the wife, without securing out of 
it for her a proper maintenance and support, it not only 
does not violate any principle, but acts in strict con- 
formity with a rule by which it regulates its proceedings 
in other cases. 

It was argued, that it having been held in Lady 
Elibank v. Montdieu (a), that the wife may come into 
diis Court to assert her title to a setdement, the claim 
could no longer be put upon the ground of compelling 
the husband or his assignee seeking equity to do equity; 
In this case, the assignee is Plaintiff, and it is not there- 
fore necessary to go beyond the fiicts now before me. 
If that case be applicable to the present, it would only 
prove that Lady Champneys might herself have come 
into this Court as Plaintiff, to claim that which she now 
asks to have imposed as a condition of the decree 
sought by . her husband's assignee. The existence of 
this higher equity could not deprive her of what she 
so asks. 

I am disposed to take this view of the case, because, 
if the authorities support Lady Chawpneyis equity as 

a condition 
(ir) 5 Ve9. 757. 
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I 

a Gondition which this Court imposes as the price of 1889. 
the assistance which the assignee asks of the Court, the gT^^^"^ 
nature of the estate of the wife in the subject-matter in v. 



contest does not seem to be important 

Upon a carefiil examination of the authorities, I do 
not find the time at which the Court did not exercise 
this jurisdiction in favour of the wife. In Boml v. 
Brander{a), in which the wife was mortgagee in fee, 
and the decision was against her, she being plaintiff, the 
Master of the Rolls, recognising the rule, says that << it 
might have been a matter of different consideration if 
the assignee had been Plaintiff in equity, and desired the 
^d thereof to strip the unfortunate widow of all that 
she had in the world, towards the doing of which 
equity would hardly have lent any assistance.'' 

Many cases followed, in which the principle was re- 
cognised ; and in Bur Aon y. Dean (i), the assignees of a 
bankrupt husband filed a bill, prajring that they might 
be declared entitled, during the joint lives of the bank- 
rupt and his wife, to the income of certain fi-eehold, 
leasehold, and personal estates, to whidi the wife was 
entitled for life; upon which the Master of the Rolls 
said, ** I have no objection to what they can get at law, 
but if they come into this Court, I will not extend 
the arm of the Court to give them any other part of 
her property, without a consideration for it. Therefore 
let it be referred to the Master, that they may lay pro- 
posals before him." It was said that the order m this 
<»se was by consent. That I think immaterial, as it 
does not affect the observation of the Master of the 
RoUs, for which alone the case is of any value. 



Chaiepneys. 



In 



(a) 1 P. Wm. 458. (*) a F«. jon. «0T. 

H4 



104 CASES IN CHANCERY, 

1839* In Os^tsell v. Prabert (a), the husband having becooie 

^■^y*^^ bankrupt, Lord Bossfyn said, " Where persons claiming 
V. in right of the husband are obliged to come into an equit- 

Champnets. ^^Ye jurisdiction, to obtain the benefit of any part of 
the property, the destination of which is for the enjoy- 
ment of the husband and wife, the Court will not apply 
it to the use of the husband, leaving the wife to starve/' 
<^ Whatever the husband takes in right of his wife, is, in 
itself, a provision for the maintenance of both;'' and in 
Ball V. Mofttgamety (&), the equity of the wife was put 
upon the same ground. In Bromi v. Clark (c), Lord 
Alvanley said, the assignees of the husband ^^ must make 
a provision for the wife before they can call it out of this 
Court" In Freeman v. Parsley (rf). Lord Rossh/n di- 
rected a provision for a wife against the assignees of 
her husband, upon the same principle. In Mitford v. 
Mitford {e)j Sir W. Grant said, *^ It is upon the ground 
that the assignees want its assistance to reduce the 
property into possession, that this Court imposes 
upon them the condition on which alone it would 
have assisted the husband to obtain possession." In 
Wright V. Morley (g), Sir W. Grant said, " In Pryor v. 
Hill {h) it was contended that the equity of the wife 
did not extend to the case of a life interest, upon the 
principle that the husband becomes absolute purchaser 
of that upon the marriage, in consequence of the ob- 
ligation to maintain his wife thereby contracted. That 
argument, however, did not prevail." " The life interest 
passes to the assignees, subject to the ordinary equity 
for a settlement." In EUiott v. CordeU(t)^ Sir J. Leach^ 
though he thought that the title of a particular as- 
signee 

(fl) 2 Vet.lxkn. 680.; see p.682. {e) 9 Va. 87. ; see p. 101. 

{b) 4 Bro. C. C. 338. (g) 11 Fe*. jun. 12.; seep. 21. 

(c) 3 Ves, jun. 166. 5 see p. {h) A Bro. C. C. 159. 
168. (0 5 Mad. 149. 

(d) s Fjpf. juD. 421. ; see p.424. 



Champneys. 
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signee of the property of the wife then in dispute 1839. 
was good against her claim to maintenance out of it, ^'^^y^^ 
yet said, that if the husband had been bankrupt, the v. 

Court would have fastened upon his assignee the ob- 
ligation of maintaining the wife out of any property of 
hers; which must be understood to assume the case 
of the assignee's applying for the assistance of this 
Court to obtain such property. 

From these authorities, and many others which re- 
cognise the same principle, it appears that the equity 
which this Court administers in securing a provision 
and maintenance for the wife is founded upon the 
well-known rule of compelling a party who s^eks equity 
to do equity ; and it is not possible to conceive a case 
more strongly calling for the application of that rule. 
The common law gives to the husband the enjoyment 
of the life estate of the wife, upon the ground that he 
is liable to maintain her, and makes no provision for the 
event of his failing or becoming unable to perform that 
duty. If the life estate be attainable by the husband 
or his assignee at law, the severity of this law must 
prevail ; but if it cannot be reached otherwise than by 
the interposition of this Court, equity, though it fol- 
lows the law, and therefore gives to the husband or 
his assignee the life estate of the wife, yet it withholds 
its assistance for that purpose, until it has secured to 
the wife the means of subsistence : it refuses to hand 
over to the assignee of the husband, to the exclusion 
of the wife, the income of the property which the law 
intended for the maintenance of both. Upon the same 
principle, the ordinary interposition of this Court, in 
compelling a settlement of the property of married 
women, was originally founded, although the wife is 
permitted actively to assert her equity as a Plaintiff; 
and if such be the principle, what difference can it 

* make, 
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make, where the attignees of the husband are applying 
to this Court for its assistance to obtain the propert]^ 
that the estate of the wife is not a trust, but diat the 
recovery at law is prevented only by the existence of a 
prior legal trust estate. It happens, however, that in 
OsweU V. Proberti before referred to, the estate of the 
wife was the same as in this case. The testator had 
devised his estate to trustees in fee, upon trust to pay 
certain annuities and legacies, and the trustees were 
directed to stand seised to the use of his daughter, the 
wife of the bankrupt, for her life. The estate had, in- 
deed, been sold to pay the prior charges, but it being 
evident that the trust was subsisting, and die legal 
estate in the trustee, the Court said, that tlie assignees 
were in the place of the husband not maintluning the 
wifi^ and declared that a provision was to be made for 
her. 

Such being the principle of this Court, and such the 
authorities in &vour of the wife, no case has been re- 
ferred to in support of the decree. 

It may be thought that the cases of Walter v. jSaem- 
ders (a) and Tudor v« Samyne {b) are opposed to this rule. 
It is, however, to be observed, that in the former there 
had been a decree before the assignment of the hiosband ; 
and that decree may have been for the payment to him. 
That part of the latter case which applies to the. present 
is not easily explained, as it appears that although that 
case was so early as 1692, the rule of not assisting the 
husband to property of the wife, without making provi- 
sion for the wife, was well known. It was, however, pro- 
bably, founded upon the decirion of Sir Edward Turner's 

Casei 

(a) 1 Eq, Ca. Ah. 58. ment of this case from lUg. Lib. 

(() 2 Verfk 270. 8ee a state- in 4 M^ 4r Crmg^ 589. note. 
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Case (0)9 at which Lord Nottingham^ in Pitt v. Hunt (b) 1839. 



Sturgis 



expressed great surprise, in which Lord Hardwicke, in 
Jewson V. Moulson (c) seems to have joined, and in which v, 

case he says that the rule that the husband cannot come Champnbys. 
into this Court for the fortune of his wife, without making 
a provision for her in the first place, is, in equity, 
grounded upon natural justice. 

I have carefully examined the decisions upon this 
subject, and given them my best consideration, as I al- 
ways think it right to do when I differ from the Judge 
whose decision I am 'Called upon to review, not only 
from the respect justly due to such decision, but to 
afford to th*e parties, or rather to their advisers, the means 
of weighing the value of the judgment I feel called 
Upon to pronounce; but I think it right to guard against 
the supposition which might be entertained, from my 
having so done, of my thinking this a case of difficulty 
or doubt. I did not feel any such difficulty or doubt at 
the time of the argument, and none has been suggested 
Iby the subsequent consideration I have given to the 
case. 

I must reverse the decree of the Vice-Chancellor, and 
xefer it to the Master to approve of a provision for the 
maintenance and support of Lady Champneys out of the 
income of the estate. 

{a) 1 Vem. 7. (c) 2i<Mr.417. 

\b) 1 Vem. 18. 
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^^m!%^^' CLAPTON V. BULMER. 

A testator ri^HE facts of this case are reported in the tenth 

directed that I ^^, ^ , ^ v 

upon the -"" volume of Mr. Stmansr Beports. {a) 

death, without 

leaving issue, 

ofhisdaugh- The Defendant Percival White now appealed from 

hls'sole^next ^^e Vice-Chancellor's decree on further directions, 
of kin, a cer- 

should be as- Mr. Wigram^ Mr. Piggottj and Mr. Humphrt/f in sup- 
signed to the pQi^j. q{ the appeal. 

nearest of kin ^r rr • 

of his own 

familvforever. ^^ j^^ -^^ Richards, and Mr. Keene, for the De- 

Held, upon ' ' ' 

the construe- fendant, Bulmevj in support of the decree. 

tion of the 
will, that these 

t^'^dtscri^"' ^^ addition to the cases cited before the Vice-Chan- 
some person cellor, the following authorities were referred to by the 
be ascertained appellant's counsel : Harland v. Tngg (J), Doe v. Jbm- 

atthe daugh- ^lie{c\ Doe V. Fleming (d\ in all of which the word 
ter's death, and ^ ., „ i -rT »^ » y x . 1.1 

not the person "family" was used, Bayner v.Mamray{e\ in which 

SlTbLT^'' the word "related" was employed, and HoUmmy v. 
own next of Hollomiy {g),Bird v. Wood{h\ Long v. BlackaU. [i) 
kin at the time 

of his own mmmmmmmmmmmmmm^mm^,m^mm^^^ 

death. — — — — ^— 



Matf 2. The LoRD CHANCELLOR. 

I was desirous, before I disposed of this case, of hav- 
ing an opportunity of examining the authorities on the 
subject, before I came to the result which appeared to 

me 

(a) Page 426. et seq, (e) 3 Bro. C. C. 234. 

{b) 1 Bro. C. C. 142. (g) 5 Ves. 399. 

\c)1^ East, 172. (A) 2 Sim, 4* Stu. 400. 

(rfj"2 C. M. 4- E. 638. (0 3 Fes. 486. 




CASES IN CHANCERY. 109 

me to be the Undoubted intention of the party. So 1840. 
many technical distinctions have been made, that I 
wished much to see how far they prohibited me from 
giving effect to what I had not the least doubt was the 
intention of the party. 

The testator, having one child, a daughter, gives certain 
legacies, and gives the residue to trustees, to apply the 
income, after certain annual payments, to the separate use 
of the daughter, which is guarded against being affected 
by any future coverture, and after her death it was to go 
to the children of the daughter. Then comes this pro- 
viso : ^* Provided always, and I do declare my will and 
mind to be that, in case my said daughter shall happen 
to die without leaving any issue, then I will and direct 
that my said trustees, or the survivors or survivor of 
them, or the executors or administrators of such survivor, 
do and shall, upon her decease without issue as aforesaid, 
raise and pay the sum of 3000/. to such person or per- 
sons as she, my said daughter, shall, in and by her last 
will and testament in writing, or any writing purporting 
to be her last will and testament, or any codicil thereto, 
nominate, give, direct, or appoint ; and in case my said 
wife shall happen to survive my said daughter, and my 
said daughter shall die without issue as aforesaid, then I 
will and direct that my said trustees, or the survivors or 
survivor of them, and the executors or administrators of 
such survivor, do and shall also, upon the decease of my 
said daughter, and such failure of issue as aforesaid, 
raise and pay out of the said trust monies the further 
sum of 2000/. unto my said dear wife, to and for her 
own use and benefit ; and I will and direct that my said 
trustees, or the survivors or survivor of them, or the 
executors or administrators of such survivor, do and 
shall assign and transfer the residue of such trust monies 

and 
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1840. and of my personal estate unto the nearest ofkinqfrntf 
cnxn family for ever." 

The contest is between those who claim through the 
daughter, who was the testator's sole next of kin at his 
death, and the person who was next of kin of the tes- 
tator at the death of the daughter, and is also the next 
of kin of the daughter. Those two characters being 
united in the same person, the only question is, whether 
the testator intended that his daughter, who was his 
sole next of kin at his own death, and to whom he had 
given a life interest and a power of disposition by will 
to the extent of S0002., should take by the description 
of the person to whom the residue, after deducting the 
S0002., is to be assigned. 

Now, I should have had no doubt that the testator 
could not possibly intend his own daughter. 

Many circumstances concur in the present case. 
The tenant for life is the sole next of kin of the tes* 
tator ; — is the person who is to appoint a portion of 
the residue, viz. 3000/.; and, referring to the period of 
the death of that tenant for life, the testatcM* directs 
that, upon her decease without issue, his trustees shall 
*^ assign and transfer'' the residue of his personal estate. 
Independently, however, of all these circumstances, there 
is a very strong description of the person who is to take 
— it being borne in mind that at his death she was his 
only child — the person to take is the nearest of kin of 
his own family for ever. 

It appears to me that only two constructions can be 
put upon this description. It clearly implies a doubt as 
to who would be the party to take. 

By 
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By the words <<my own family/' the testator may 1840. 
have meant to describe his daughter, or may fakve meant 
to describe his own immediate stock. In the one case, 
the gift would be to his own next of kin at his daughter's 
death, and, in the other case, it would be to the daughter's 
next of kin at the same period. 

It is quite immaterial to decide between those two 
classes, because they are, in fact, the same individual, and 
the only question, therefore, is, whether the persons in- 
tended by the testator are not persons to be ascertained 
at a future period. 

I have looked through all the cases referred to; but 
there is no case in which such strong demonstration is 
to be found that the person who is to take is a person 
to be ascertained at a future period. 

The result is, the appeal must be dismissed with costs. 



CONDUIT V. SOANE. (a) 2^av.2s. 

In re JOSEPH GANDY, a supposed Lunatic. 

^T^HIS was a petition of the wife and children of An annuity of 

Joseph Gandy^ and it prayed that a half year's pay- ^^ ^2a^ 

ment then due, and the future payments of an annuity the wife and 

t» 1 f 1 nil* 8on of a sup- 

of 100/., standmg to the separate account of the lunatic posed lunatic, 

in the above-mentioned cause, miffht be paid, by the without refer- 

Accountant^General, to the wife and son of the lunatic. Master. 

and 

(a) The reporters are indebted to Mr. Cameron for the note of 
this case. 
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1839. 




In re 
Oandt. 



and the survivor of them, to be applied in the care and 
maintenance of the lunatic. 

No commission had issued. It appeared that the 
lunatic was in his seventieth year, and that, with the ex- 
ception of an annual allowance of 70/. made to his family 
by the Royal Academy of Fine Arts, the annuity was 
his only property. 



Mr. Cameron^ for the petitioners. 

The Lord Chancellor ordered, without a reference 
to the Master, that the payment then due and the future 
pa}rments should be paid to the wife and son of the 
supposed lunatic, they undertaking to apply them for 
his benefit ; but his Lordship refused to direct that the 
son should receive the annuity in the event of the wife 
dying before her husband, {a) 

(a) See Eyre v. Wake^ 4 Vet. 795.; Ex parte Pickard, 3 Fes. i 
B. 1S7.; Ex parte Farrow^ 1 Ruu, 4* Mt^ne^ 112. 
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CASBORNE V. BARSHAM and Others. jan. 23. 

March SI. 
THHE bill in this cause impeached a deed which it Issue ordered 
allied to have been fraudulently obtained by a proconfesso 

solicitor from his client, and it prayed, amongst other against a party 
^, . - 1 , 1 T , , , ,. , . who was to 

tnmgs, that the deed might be delivered up to be can- be Plaintiff in 

<relled, or that it might stand as a security only for JJhVhad'n^"* 
what, if any thing, was really due from the client to his glected to pro* 
o^K^U^.. cced to trial 

^''"to"^- ofitatthe 

time ap- 

Upon the hearing of the cause, before 'the Master of order by 
the Rolls, on the 12th of February 18S8, his Lordship .'^^^'^^^jj j. 
made an order directing the trial of an issue whether directed, 
the deed was obtained by fraud or undue influence; and 
in such issue the Plaintifi^ in this cause was to be Plain- 
tiff at law. A trial having taken place, another order 
was afterwards made, dated the 26th of June 18S9, by 
which it was directed that the parties should proceed to 
a new trial at law, at the next Spring assizes to be 
holden for the county of Suffolk^ of the issue directed by 
the order made in the cause on the 12th of February 
1838, viz. whether the deed was obtained by fraud or 
undue influence. Further directions and costs were re- 
served until after the new trial of the issue; with liberty to 
apply. It appeared (before the Lord Chancellor) that the 
intention of the Master of the Rolls had been that the new 
trial should take place at the ensuing Summer assizes, and 
that the reason why his Lordship's order, as finally drawn 
lip, appointed the next Spring assizes as the time for the 
new trial, was, that the Plaintiff's solicitor had, on the 
15th oiJuly^ applied for the postponement, in consequence 
of his having another cause to try elsewhere at the Slim- 
mer assizes. The Defendants, however, not being satis- 

VoL. V. I fied 
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1840. fied with this postponement of the new trial, applied to 
the Lord Chancellor to vary the Master of the Rolls* 
order, by directing that the trial should take place at 
the ensuing Summer assizes ; and by an order of the 
Lord Chancellor on the 20th of Jtdy 1839, it was or- 
dered that the order of the Master of the Rolls of die 
26th of June should be yariedi so fiar as it directed the 
new trial to be had at the next Spring assizes for the 
county of Suffolk: and it was ordered that the parties 
should proceed to such new trial at the then next as- 
sizes for the county oiSuffbUc 

The issue was not tried at the Summer assizes of the 
year 1839, foV Suffblk ; and in Michaelmas texmj the 
Defendants gave notice of a motion, before the Master 
of the Rolls, that' the issue might be taken pro confesso 
against the Flaintifi^ and that the issue might be taken 
as tried, and a verdict had for the Defendimts, and that 
the cause might be set down to be heard. on further 
directions and costs, reserved by the order of the 26th . 
of June. 

Upon this motion being made, the Master of the 
Rolls, on the 4th of December 18395 ordered that the 
Plaintiff should proceed to the trial of the issue at the 
next Spring assizes for Suffolk, or in default thereof, 
that the issue should be taken pro confesso against him, 
and that he should pay to the Defendants the costs of 
the application. 

From this order the Defendants now appealed^ and 
moved, before the Lord Chancellor, that it might be dis- 
charged, except so far as it related to costs, and that the 
issue might be taken pro confesso agdinst the Plaintiff. 

It appeared) by the aflBdavit of Mr. Thomas Henry 
Dixon^ the Defendants' London agent, sworn and filed 

on 
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on the 19th of Naoember, that on the 24th of My 1839, 1640. 

being the last day for giving notice of trial for the 

SmffM Summer assizes, he applied to the PlaintiflF's 
I/mdon agent to know whether he intended to give such 
notice, and that the answer given by the Plaintiff's 
agent to that application was, that as he had not re- 
eeived any instructions to deliver the notice of trial, he 
should not give it ; but that on the following day (the 
25th) the Plaintiff's agent wrote to the deponent in the 
following terms : — " I have just heard from the Plain- 
tiff, and he says the question must rest where it is, from 
the known unfavourable impression of the Judge who 

will preside on the civil side at the assizes to be held at 

Ipmch on the 3d of next month." 

The deponent then stated a' further correspondence 
between himself and the Plaintiff's London agent, from 
which it appeared that the deponent, on receiving the 
letter of the 25th of Juh/y at once wrote to the 
Plaintiff's agent, saying that he concluded, from his 
letter, that he intended to abandon the issue, and that 
the Plaintiff's agent then wrote to him a note, in which 
he enclosed a copy of the Plaintiff's letter to his soli* 
citor in the country of the 24th, being the letter referred 
to iu his agent's letter of the 25th, before mentioned, 
but, at the same time, stated that the Plaintiff was quite 
ready to try the issue at the Spring assizes of the next 
year ; and that the deponent then wrote to the Plaintiff's 
agent, on the 27th of July, saying that he understood, 
from the Plaintiff's letter, that he intended to give up 
proceeding any further with the issue ; but begging that 
if that was not really the Plaintiff's intention, the Plain- 
tiff might be informed that he, the deponent, on behalf 
of all the Defendants, decidedly objected to any post- 
ponement, and should oppose any attempt to proceed 
with the issue after the approaching assizes at IpswicA^ 

I 2 where 
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1840. where he, the deponent, was ready to proceed, and re- 

'J^"^^^"'^'^ quired the Plaintiff to proceed to trial now, if at all; 

V. and that if he did not do so, he (the deponent) should 

Barsham. consider that the Plaintiff had abandoned the issue. 

The letter then proceeded to request the Plaintiff's 

agent to write to the Plaintiff, that he might re-consider 

the subject, and avail himself of the opportunity to try 

the issue at the ensuing assizes, of which the writer 

stated he should expect to receive notice, not later than 

Tuesday morning then next, if the Plaintiff should alter 

his present determination. 

The affidavit then stated that on the 2d of November 
the deponent received from the Plaintiff's agent a notice 
of trial for the next Spring assizes, which the deponent 
returned, with a note, saying that as the Lord Chancellor 
had varied the Master of the Rolls' order, by directing 
that the issue should be tried at the last assizes, there 
was now no order under which the trial of the issue 
could take place ; and that, in reply to this note, the 
Plaintiff's agent wrote to him, saying that he should 
consider the notice as having been given, and should 
proceed to trial at the next assizes. 

In answer to this affidavit, the Plaintiff's solicitor in 
the country, Mr. JVing^ made an affidavit, explaining the 
reason why the action which he was to have tried else- 
where during the Summer assizes had, in fact, gone off; 
and the clerk of Mr. Dawson^ the Plaintiff's London 
agent, made an affidavit, stating that the Lord Chan- 
cellor's order of the 20th of Jidy was not passed and 
entered until the 14th of August. 

It was upon these three affidavits that the order of 
the Master of the Rolls of the 4th of Decembet* was 
made, and that the appeal motion was now made. 

Mr. 
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Mr. Coopei' and Mr. Elderton, in support of the appeal 
motion. 

Mr. Richards and Mr. Bacon^ contra. • 

It was strongly contended that, by the practice of this 
Court and of the Court of Exchequer in Equity, the 
party who was to be PlaintiiF in an issue was entitled to 
postpone the trial for one assizes, without the liability of 
having the issue taken po confesso against him. 
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^ The Lord Chancellor (after stating the proceeding, 
anterior to the order of June 1839, proceeded as follows:) 

In June 1839 the Master of the Rolls directed a new 
trial of the issue, to take place at the then approaching 
Summer assizes ; but, having been applied to to post- 
pone the trial to the following Spring assizes, he ordered 
such postponement accordingly. On the 20th of Julyf 
an application Jivas made to me to vary that order ; and 
as I saw no reason why the trial should not take place 
at the then Summer assizes, I did vary the last men- 
tioned order, by directing that the trial should take place 
at the then Summer assizes, viz. last Summer. 



March 21. 



Those are the dates bringing down the transaction to 
the date of my order of the 20th of July, 

A motion was afterwards made that the issue might 
be taken pro confesso against the party who was to 
be Plaintiff at law. Certain reasons are assigned for 
not having gone to trial, and are contained in three 
affidavits filed in Naoember. The first affidavit is that 
of Thomas Henry Dixon. I am now confining myself to 
the affidavits made after July; for if the party has not 
stated reasonable ground for not going to trial, the con- 

I 3 sequences 
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1840. sequences wOi be the same as if he had gone to trial and 
failed. He states that he prepared for going to trial 
accordingly, and that on the 24th o{ Jufy — that is, four 
days after I had varied the Master of the Rolls' order 

— [His Lordship read the affidavit]. 

From this affidavit it appears that nothing further 
was received from the solicitor of the Plaintiff; and the 
next transaction was on the 2d of Naoember. It is quite 
impossible not to see, from that affidavit, that the Plain- 
tiff makes up his mmd to take no further proceedings ; 

— to make no further move. 

Against this, two affidavits are filed on the other side. 
One is Mr. Win^s, which has no reference to the case 
at all. It is only intended to shew a reascm why he 
could not conveniently attend. Mr. Dixon's affidavit is 
not touched by any statement made by Mr. Wing ; but 
there is an affidavit of a clerk to Mr. Dcacsonj the 
London agent for the Plaintiff, who says* that the order 
was not passed and entered till the 14th of August. 
That affidavit appears to me quite as immaterial as the 
former. It was the business of the party who was to 
try the issue to draw up the order ; and the commission 
day was not till the 3d of August. So far from there 
not being time to prepare for the trial, the Plaintiff 
actually gives no notice of trial, but a notice that he does 
not intend to proceed to trial ; but for that he gives no 
reason whatever, except that he does not like the 
Judge before whom the trial would take place. 

The party is ordered to proceed to trial at a par- 
ticular assizes ; and it is to be recollected that it is a 
new trial. He not only does not do so, but he con- 
tends that he has, as a matter of course, a right to go to 
^ trial at an ensuing assijses ; no irenson which the Court 

C^n 
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can possibly recognise being stated for his not having 
gone to trial at the assizes at which the trial was or* 
dered to take place ; and as to his choosing the Judge 
before whom the issue shall be tried, that is, of course, 
impossible. 



284a 



Oasbornb 
Barsham. 



The Court being asked, in the month ofJunej to give 
the party an opportunity of proving his case, gives him 
an opportunity of doing so at the then next Summer as- 
sizes, and, except so far as altered by the Master of the 
Roils' order made five days before mine, so the matter 
had stood ever since June. The assizes having passed 
without the issue being tried, the party with whom the 
trial was to take place comes to the Court, asking it to 
give eflfect to the order which directed the trial, by 
ordering, now, that the issue which the other party was 
to have tried, and which he has failed to try, may be 
taken pro confesso against him. No pretence whatev§£ 
is assigned, and no apology made for not having gone 
to trial according to the order of the Court ; but the 
question of right is contended for — the right, under an 
order for trial at one time, to proceed to trial at another. 
Now, that is a very startling proposition, and it is very 
important to ascertain whether there is any authority 
for it ; for if that could be done which is contended for 
here, it would seem that a party might, in any case, dis- 
obey the order of the Court; it having been the matter — 
and the only matter — in dispute here, and at the Rolls 
before, whether the trial should take place at the time 
prescribed in my order, or at the subsequent period ; and 
all that discussion would have been useless, if the party 
had the discretion which has been contended for. I 
wished, therefore, to ascertain whether there was any 
foundation for such a proposition ; and, accordingly, Mr. 
(Jolville was to search for all cases op the subject which 

I 4 are 
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are not in print, and I have examined all the casea 
which are in print* 

r 

The first case, in point of date, is of the year 1701^ 
Bohy V. Handley, of which Mr. Colville has furnished 
me with the following note, (a) ^^ Bjoby v. Handley^ be- 
fore Lord Keeper Wright^ 21st of Febmary^ 170^ Lib. 
B. 159. At the hearing of the cause, issue directed, 
with this addition, ^ that if the Plainti£P failed to go to 
trial at the then next assizes, the verdict should be 
taken against him pro cof^essoJ The Plaintiff did go to 
trial, the verdict was against him, and the bill was then 
dismissed." There, at least, no second opportunity 
was given. 



The next case is Jeiiemay v. Dooming^ 174*^, in which 
an order was made for taking the issue pro confesso ; 
and there no second opportunity was given, (b) Then 
com^s Wilson v. Ginger^ 1776, the decree having been 
in July 1775. No time was given there, (c) The next 

was 



(a) TheLord Chancellor stated 
the case jfrom MS., and read an 
order for taking the issue pro 
confesio. 

(6) This order is to be found 
in Reg. Lib. A. 1746, fol. 14., 
and appears to have been made 
upon affidavit of service, by 
Barons Clarke^ Holfordy Sawyer^ 
and Montague. 

(c) See a note of this case, 
2 Dick. 521. The following 
copy of the order was furnished 
to the Lord Chancellor by Mr. 
ColviUe^ 

•* Monday the 19th day of Ft- 
bruarif, in the sixteenth year of 
the reign of his Majesty King 
George the Third, 1776. Be- 



tween Susan Wilson, Plaintiff; 
William Ginger^ Richard Ginger, 
and others, Defendants. Upon 
opening of the matter this pre- 
sent day unto the Right Honor- 
able the Lord High Chancellor 
of Great Britain, by Mr. Attor- 
ney-General, being of the Plain- 
tiff's counsel, it was alleged that 
thisj cause, on the 27th day of 
Juli/ last, came on to be heard, 
when it was (amongst other 
things) ordered that the parties 
should proceed to a trya! at law 
at the next Lent assizes to be 
holden for the county of Hert^ 
/or^, on the following issue, </mf- 
avit vel non, on the paper writ- 
ing dated the 10th day of ^f^»f/ 
1768, 



f 
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was in 1819» Anon, {a) There the opposite partyi by 
his application, gave the Plaintiff in the issue another 
opportunity of trial All that the opposite party asked 
was, that the Plaintiff in the issue might go to trial at 
the next assizes, or otherwise that the issue might be 
taken pro confesso^ The next case is in 1820, Bear- 
block v» Tiller (i), where it was said to be the practice 
of the Court of Exchequer to allow the Plaintiff in 
the issue to make default at one assizes. Sir Thomas 
Plumevy than whom no man could be better acquainted 
with the >practice of the Exchequer, does not seem to 

acquiesce 
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1768, purporting to be the will 
of Clerke JVilskaw, deceased, and 
on a paper writing dated the 
29th day of August 1770, pur- 
porting to be a second codicil 
to the said will ; and the Plain- 
tiff here was to be Plaintiff at 
law^ and the Defendants lVil» 
Uam Ginger and Richard Ginger 
were to be Defendants at law, 
who were forthwith to name an 
attorney, accept a declaration, 
appear and plead to issue ; and 
it was further ordered that it 
should be referred to Mr. Harrit, 
one of the Masters of this Court, 
to settle the issue in case the par- 
ties should differ about the same: 
That the said Master, on the 
15th day of Febmary instant, 
made his certificate, and thereby 
certified that he had settled 
a draught of the said issue, but 
that the Defendants William 
Ginger and Richard Ginger had 
not named an attorney, although 
duly summoned so to do, and 
therefore it was prayed that 
the Defendants WilUam Ginger 



and Richard Ginger may forth- 
with name an attorney in 
order for the tryal of the said 
issue, and that the said issue 
inay be tryed at the next as- 
sises to be held for the county 
of Hertford, or that the said 
issue may be taken pro confetto^ 
Whereupon, and upon hearing 
the said Master's certificate, 
dated the 15th day of February 
instant, an aflidavit o£John Gib' 
son, and an aflidavit of notice of 
this motion read. His Lordship 
doth order that the Defendants 
William Ginger and Richard 
Ginger, do, in four days after 
notice hereof, name an attorney 
according to the said order on 
hearing, and consent to the tryal 
of the said issue at the next as- 
sizes to be holden for the county 
of Hertford^ or in default thereof 
that the said issue be taken pro 
confesso against the said De- 
fendants.** 

(a) 4 Mad. 2S5. 

lb) IJ.^W. 225. 
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acquiesce in that, though he recollects the case in-which 
snch a rtile was supposed to have been acted on. He 
says, ^ I remember that case, and your statement of it 
is very correct; but I do not think there is such a rule 
here : it must not be understood that when the Court 
directs the trial to be at the next assizes, that still the 
Plaintiff at law shall have such command over his issue, 
that he may try it or not as he pleases.'' Now, sitting 
as a Judge in the Court of Chancery, I am not bound 
by the practice of the Court of Exchequer, but if there 
were such a practice in the Exchequer, as was asserted 
in the case to which I have just referred, the suitors of 
this Court have had notice, ever since the year 1820, 
that they must not consider such to be the practice of 
this Court. 



The next case, Sackett v. Bassett (a\ in 1823, is not 
very material. The next is P&aoeU v. Wood (b), in 18S0. 
It would appear from the report that a considerable 
interval had there elapsed before the trial had taken 
place, (c) The next case was Owen v. Price, in 1831. 
There the party^ who was to be the defendant in the 
issue moved, and the circumstances were precisely the 
same as in the Anonymous case in the 4th Maddock. 
There was no adjudication of the Court on the subject 
of the practice, because the nature of the application did 
not call for it 



There is, therefore, not only no authority to support 
the proposition which has been contended for in the 
present case, but all the authorities are the other way ; 

and 



(a) Reg. Lib. B. 1822, fo. 543. 

{b) 1 Run. 4* Mylne, Z54. 

(c) Mr. Co/ai, one of the Re- 
gistrars, informed the Lord 
Chancellor th^t it appeared b^ 



the Registrar's Term Book that 
the order in this case was never 
drawn up; and this statement 
w^ con^rmed hy Mr. Coimlle. 
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and there is a distinct authority that the practice said to 1840. 
prevail in the Court, of Exchequer is not to be consi- 
dered the practice here. Whether that is the practice 
in the Exchequer or not, the practice of the Exchequer 
is no guide for the practice of this Court; but I think 
it is due to the Court of Exchequer not to have it sup- 
posed that there is any such practice in that Court. 

Two authorities are referred to for the purpose of 
shewing what is the practice in the Court of Exchequer; 
the first is Fowler's Practice^ vol. ii. p. 232., and the 
other is Willis v. Farrer. {a) Now Mr. Fonder states 
the practice thus : *^ But as it sometimes happens that 
the plaintiff in the issue cannot proceed to a trial at 
the time directed by the Courts the adverse party may, 
upon notice, in the following term after the issue ought 
to have been tried, move that the issue may be taken pro 
confesso. For the first default, however, and where a 
reasonable ground can be laid before the Court to shew 
that the issue could not be tried, the Court will not 
suffer it to be taken pro confesso^ but will rather put 
terms upon the party peremptorily to try it at the next 
sittings or assizes, or, in default thereof, that the issue 
shall be taken pro confesso; and in case the plaintiff in 
the issue does not proceed to trial accordingly, then the 
adverse party may set down the cause for further direc- 
tions, and to have the issue taken pro confesso^ No- 
body can dispute the .propriety of that practice. It is 
the practice here and everywhere. If the party can 
shew reasonable ground that the issue could not be 
tried at the time that the Court ordered it, the Court 
would not take it pro confesso. The practice stated by 
Fatder is directly contrary to what it is cited to prove, 

namely, 

<l) 3 Yo, 4- Jew. 581. 
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1840. namely, that the party may act just as he pleases, 
)!f^^^^^ either with or without any reason. 



V, 

Babsham. 



Willis ▼• Farrer not only does not recognise any such 
practice as that contended for, but affords a strong in- 
ference that the practice is not so ; for it was an ap- 
plication to postpone the trial of an issue; and, in 
refusing the application, two of the four Judges warned 
the party who was to be the Plaintiff in the issue of the 
danger which would result from his not proceeding to 
trial at the time appointed. 

Such being the state of the authorities, it is clear that 
no authority exists which could have misled the party 
who was to try the issue in the present case. Indeed, 
he does not say that he was misled. He does not urge 
that he had been so advised by counsel, or that there 
was any doubt upon the practice; and there is a total 
absence of any excuse or apology on his part 

Under these circumstances, unless I am to lay down 
the rule, now, for the first time, that a party has his 
choice whether he will try the issue at the time ap- 
pointed or not, the issue must be taken pro confesso 
against him. No reason being alleged, the necessary 
consequence is, that I must consider him as having 
abandoned the issue. 

1 think, therefore, that the order of the Master of the 
Rolls must be varied, and that the issue must be taken 
pro confesso. 
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BETWEEN •'«««« 8»f 28. 

Nov, 96. 

ELIZABETH WATSON and EMMA WATSON 
ai Infant, by the said ELIZABETH WATSON 
her Mother, and next Friend - - Plaintiffi. 

AND 

SAMUEL HAYES, RICHARD CAMPBELL 
BAZETT, JAMES HERRIOT, AUGUSTUS 
REYNARD, and MARGARET his Wife 

Defendants. 

AKD BETWEEN 

The same PlaintifTs. 

AND 

AUGUSTUS REYNARD, and WILLIAM 
YOUNG BAZETT - - Defendants. 

By Original and amended Bill, and Bill of Revivor and 
Supplement 

THE will of Joseph Watson^ the testator in this cause, Estates de- 
dated the 15th o( March 1820, was in the follow- ^'f^ '*^ ®*^ 

' cutors, upon 

ing terms : — - ^^ I give and bequeath to Maty Dorothy trust for the 

Watson my present wife, and Richard Charks Basseti, of SieTrioned/*' 

Senoardstonej in Essex^ merchant, all my estates and The testator 

effects whatsoever and wheresoever, not otherwise dis- direct a sale 

posed of by this my last will and testament ; in trust to of the estates, 

and for the purposes hereinafter mentioned. First, I sionofthe 

give and bequeath to my loving wife Mary Dorothy, all among his five 

my plate, linen, china, and furniture, of what kind or children, after 

first reterving 

nature •'a ,„- • ^ 



capital, the in- 
ierett arising from which, should be sufficient to pay an annuity of 4001,, to his wife 
for her life ; but he did not declare any trust, at the wife's death, of the sum to be 
so reserved. Held, a resulting trust for the heir. 

Direction to executors to apply 25/. per annum for the maintenance of testator's 
natural daughter till twenty-one or marriage, which should first happen, when his 
executors were thereby required to pay to her 500/. She died udder twenty-one 
and unmarried. Held, that the l^acy failed. 



Hates. 
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1839. natore soever; 1 also give and bequeath to my said 
^^^^"^ wife, the house, garden, and appurtenances belonging 
V. to me at Somers Taam, in the county of Middlesex^ now 

in the occupation of Groom merchant, for and 

during the term of her natural life ; and it is my will 
and mind, that after her decease, the same shall be sold, 
and the money arising from the sale thereof, to be 
divided equally among my children then living, or the 
children of such as shall have died after attaining the 
age of twenty-one years. I also will and desire, that all 
my other estates of what nature or kind soever, or 
wheresoever situated, be sold, at the discretion of my 
executors hereinafter. mentioned, and the money arising 
from the sale thereof, be vested in real or government 
security to be disposed of in manner following, (that is 
to say) that my executors shall pay, or tause to be 
paid, the sum of 25/. yearly and every yeaiL by equal 
and quarterly payments, for the maintenance and edu- 
cation of Sophia, my natural daughter, by Sarah Leeson^ 
late of the parish of Pancras^ in the county of Middlesex, 
until she shall have attained the age of twenty-one 
years, or day of marriage, which shall first happen, 
when my said executors are hereby required to pay to 
Sophia the clear sum of 500/., to and for her own 
sole use and benefit. I further give and bequeath to my 
said wife Mary Dorothy, a dear annuity of 400/. per 
annum, to be paid out of the interest arising from the 
money produced from the sale of my real estates afore- 
said, to be paid quarterly, clear of all deductions what- 
soever, for and during the term of her natural life; 
and I further direct, that the remaining sums arising 
from the said interest of monies directed to be vested as 
aforesaid, be appropriated to the maintenance and edu- 
cation of all my children by my said wife, share and 
share alike, until they attain the age of twenty-one 
years ; when it is my will that they shall respectively 

receive 
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teoeive the principfd or one fifth part of such sum as ihay .1839. 
remain, after .first reserviug a sufficient capital^the interest 
arising froni which shall be sufficient to pay the above 
annuity of 400/. to my said wife, and my legacy to my 
,said natural child, and also deducting the sum of 500/^ 
to be vested in real or government securities, for the 
sole use and benefit of James Herriotj now apprentice 
to Messrs. Williams and Fr&ooard^ chemists and drug* 
gists in London^ if he should attain the age of twenty- 
one years; and should he die before that time, my 
will and mind is, that the said sum of 500/. should 
be paid to his mother Margaret Chrigton Herriot of 
Kingston^ Jamaica. I hereby further appoint my said 
wife Mary Dorothy, and my aforesaid friend Richard 
Charles Bassett joint executors to this my will and testa- 
ment, and guardians to my said children." 

. The testator died shortly after the date of his will, 
which was subsequently proved by his widow alone. 
He left five children, viz.: Joseph Watson his eldest 
son, and heir-at-law^ who attained twenty-one and died 
intestate, leaving the adult Plaintifi" his widow and the 
infant Plaintifi* hi$ only child and heiress-at-law ; Ed^ 
njoard Watson^ who attained twenty-one, and afterwards 
died; Milbrough Watson, and Anna Watson, who re* 
spectively died under age ; and Margaret Watson, who 
attained twenty-one, and married the Defendant Augus- 
tus jReynard, and was made a Defendant with him in 
this suit, but di^d before the suit was brought to a 
termination. The adult Plaintiff* became the legal per- 
sonal representative of her }ms\xQXiA, Joseph Watson the 
son, and of Milbrough Watson, and Anna Watson : the 
Defendant Herriot became the legal personal repre- 
sentative of Edward Watson; and the Defendant Augustus 
Beynard became the legal personal representative of his 
deceased wife Margaret. 

The 
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18S9. The testator's widow died in the year 1831, and 

the Defendant Hayes became her executor. After her 
death, the will of the tiestator was proved by the testa- 
tor's executor Bichard Campbell Bazettj (in the will 
called Bichard Charles Bassett)^ who afterwards died, 
and the Defendant William Young Bazett became his 
executor, and also the legal personal representative of 
the testator. 

Sophia Leeson^ the testator's natural child, mentioned 
in his will, survived the testator, but died at the age of 
eight years. 

The suit was instituted for the adirfinistration of the 
testator's estate. 

By the decretal order on further directions, made by 
*the Vice-Chancellor, it was, amongst other things, de- 
clared, that the testator died intestate, as to so 
much of the produce of the sale of his real estate 
as wou^d have been requisite to answer the annual sum 
of 400/., bequeathed to his widow, if the freehold estate 
had been sold in her lifetime, as directed by the tes- 
tator, and that, upon the death of the widow, the 
adult Plaintiff, as the personal representative of the 
testator's heir-at-law, became entitled to receive such 
part of the produce of the sale as ought to have been set 
apart to answer such annuity ; and it was also declared, 
that the legacy of 5002. bequeathed to Sophia Leesoti^ 
vested in her upon the death of the testator ; and it 
was referred to the Master to compute interest at the 
rate of 4 per cent, per annum upon that legacy from 
the day o{ Sophia LeesorCs death, {a) 

From these declarations, and the directions conse- 
quential upon them, contained in the decretal order on 

further 
(a) See 9 Sinu 500., where the case is reported on the second point 
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(anher directions, the Defendant Augustus Reynard 1839. 
now appealed, insisting that it ought to be declared, 
that the capital directed to be reserved to answer the 
annuity of 400/., became payable to such of the testa- 
tor's children by his wife as attained the age of twenty- 
one years ; and that it ought also to be declared, that 
the legacy to Sophia Leeson lapsed by her death under 
the age of twenty-one years. 

Mr. Wigram and Mr. Bethellj in support of the ap- 
peal, cited, with reference to the first point, Hutcheson 
V. Hammond (a), Gibson v. Lord Montfort (i), Genery 
V. Fitzgerald (c), Ackers v. Phipps {d) ; and with re- 
ference to the vesting of the 500/. legacy, the cases 
of Leake v. Robinson (e). May v. Wood (g), Pulsford v. 
Hunter (A), Batsfordv. Kebbell (/), Hanson v. Graham (i-), 
Billingsley v. Willis (Z), Vawdry v. Geddes {m\ Breedon 
V. Breedon («), Pro^dose v. Abingdon (o), Gawler v. Stan- 
derwick {p\ and Roper on Legacies, ( q) 

Mr. Girdlestoney Mi\ Piggott^ and Mr. T. lumer, for 
the Plaintiffs, cited, upon the first point, Cruse v. Bar^ 
ley (r), Jones v. Mitchell (5), Amphlett v. Parke {/), 
Green v. Jackson (w), Gibbs v. Rumsey {x\ Collins v. 
Wakeman. (j/) Upon the second point, .they said their 
case was the same as that of the appellant. 

Mr. 

(a) 3 Bro. a C, 128. («) lb. 4 13. 

(b) 1 Ktf#. sen. 485. (o) 1 il/*. 482. 

(c) Jflco*, 468. (jE?) 2 Cox, 15. 
(rf) 9 »%/#., 430. (q) Vol. 1. p. 475. et seq, (3d 
(e) 2 Meriv. 565.<i see 386. ed.) 
(g) 3 ^ro. C. C. 471. (r) 3 P. W. 19. 
(A) /A. 416. (*) 1 Sim, ^ Si. 290. 
(0 3 r«. jun. 563. (<) 2 22tt««. 4- iWJ//. 221. 
ik) 6 Ves. jun. 239. (m) /A, 238. 
(/) 3 Atk. 219. (x) 2 r. (J- ^. 294. 
()«) 1 Riiss. (J- iJ/y. 205. (f/) 2 r«. jun. 685. 

Vol. V. K 
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Mr. Martin^ for the Defendant Herriot. 

V. Mr. Wray^ for the Attorney-General on behalf of the 

Hates. Crown, as entitled to take out administration to the 
natural child, referred to Bam on Assets {a), and Ijove 
V. V Estrange. (A) 

Mr. Chandlessj for the Defendant Hayes. 

Mr. Puroisy for the Defendant W. Y. Baxett. 

Mr. Wigram, in reply. 



Nov, S6. T^e Lord Chancellor. 

The first question is as to the suni directed by the 
testator to be invested to provide for the 400^ per 
annum, given to his wife. 

The testator directs an annuity of 400t to be paid to 
his wife, out of the interest arising from the money 
produced from the sale of his real estate. He then 
gives the remaining sums arising from the interest of 
monies. directed to be vested as aforesaid, to be appro- 
priated to the maintenance and education of his children 
till they attain twenty-one, "when it is my will, that 
they respectively receive the principal, or one-fifth 
part of such sum as may remain, after first reserving a 
sufiicient capital, the interest arising from which shall 
be sufiicient to pay the above annuity of 400/. to my 
wife, and my legacy to my natural child," which was 
500/., and also deducting the sum of 500/., which he 
gives absolutely to other persons. 

The 

(a) p. 154. et seq, 2d ed. (A) 5 Bro, Pari. Co. 59, 
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The sum necessary to be invested to produce the 1839. 
annuity of 400/., is to be part of the proceeds of the 
real estates ; and the question is, whether such sum is 
included, subject to the payment of 400/. per annum, in 
the gift to the children, for, if not, it clearly belongs to 
the heir. The gift to the children at twenty-one is of 
the principal, that is, the principal producing the in- 
come before directed to be applied to their maintenance 
and education, which principal would, upon their so 
attaining twenty -one, be disposable ; whereas the prin- 
cipal invested to produce the 400/. for the wife would 
not be affected by the children attaining twenty-one, 
•and might not be at that time disposable. The testator 
also explains what he means by this gift of the prin- 
cipal ; for he says that each child, there being five, was 
to have one-fifth part of such sum as might remain, after 
first reserving sufficient capital, the interest arising 
from which should be sufficient to pay the above annuity 
of 400/. to his wife, and his legacy to his natural daugh- 
ter, and another legacy of 500/. He does not give the 
fund, or the residue of the fund, subject to the annuity 
of 400/., but such fund as should remain, after reserving 
a sufficient capital to produce that annuity. There are 
no words of gift, except of so much as should remain 
of the fund after these deductions; — none of the capital 
producing the 400/. so to be deducted. The result of 
these directions is, that from the gross fund sufficient 
shall be taken and invested to produce the 400/. per 
annum, and what shall remain of such gross fund, after 
this and the other deductions, shall be divided amongst 
his children at twenty-one. 

I do not find any gift of the capital directed to be 
invested for the purpose of producing this 400/. per 
annum^ and I therefore agree with the Vice-Chancellor 

K 2 in 
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1839. 




in thinking, that, upon the death of the widow, the heir- 
at-law becomes entitled to it. 

As to the 500/. legacy to his natural daughter, the 
decree has declared it to be a vested legacy in such 
daughter from the time of the testator's death, and that 
interest is to be paid thereon at the rate of 4/. per cent, 
from her death, she having died at the age of eight 
years. 

The directions in the will are, after devising his estate 
to trustees, that all his other estates of what nature or 
kind soever, and wheresoever situate, be sold, and the 
money arising from the sale thereof be vested in real 
or government securities, to be disposed of as follows; 
— that his executors should pay 25/. per annum fqr the 
raaintenancer and education of his natural daughter 
Saphidi till she should attain twenty-one or be married, 
^* when my said executors are hereby required to pay to 
Sophia the clear sum of 500/., to and for her own sole use 
and benefit" It does not appear from so much of the 
report as is set out in the petition of appeal, whether 
this 500/. is to be considered as payable out of the 
personal or real estate ; but, as most favourable to the 
vesting, I will suppose, that there was personalty suf- 
ficient for that purpose; and in order to try the question 
of vesting, I will first consider the gift of the 500/. inde- 
pendently of the gift of 25/. per annum for maintenance, 
and secondly, how far that provision affects the ques- 
tion of vesting. 

There is no gift of the 500/., except in the direction 
to the executors to pay that sum to the daughter, when 
she shall attain twenty-one or be married. Here is 
the word " when " distinctly applied to the gift itself, 

and 
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and not to the time of payment, to which Sir W. Grani^s 1839. 
ludgment in Hanson v, Graham {a) is therefore directly 
applicable ; and there is also the absence of any terms 
of gift, except in the direction to pay at a given time 
which never arrived, or upon a given event which never 
took place, to which Sir W. Grranfs observations 
in Leake v. Bchinsonijb) directly apply, and which 
doctrine has been frequently recognized as a settled rule. 

This case appears to me to come so clearly within 
those rules, that I cannot think that any doubt would 
have been entertained as to this legacy having failed by 
the death of the legatee in infancy, if the question had 
not been supposed to be affected by the gift of the 25/. 
per annum, for its maintenance and education. 
» 

It is well known, that a legacy which would, upon the 
terms of the gift, be contingent upon the legatee at- 
taining a certain age, may become vested by a gift of 
the interest in the meantime, whether direct or in the 
form of maintenance, provided it be of the whole in- 
terest ; which clearly marks the principle, that it is the 
gift of the whole interest which effects the vesting of ' 
the legacy. Such was the opinion of Sir W* Grant in 
Hanson v. Graham and Leake v. Robinson^ and recog- 
nized by Sir J. Leach in Vawdry v. Geddes, {c) It is, 
therefore, the giving the interest which is held to effect 
the vesting of the legacy, and not the giving main- 
tenance; but when maintenance is given, questions arise, 
whether it be a distinct gift, or merely a direction as to 
the application of the interest ; and if it be a distinct 
gift, it has no effect upon the question of the vesting of 
the legacy. 

In 

(a) 6 Ves, 239. (c) 1 Htut, ^ Mtflne^ 203., 

(h) 2 Mer. 363.> see p. 587. see p. 208. 
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1839. In this case, 25L per annuin, oat of the proceeds 

of the real and personal estate, after investment in real 
or government securities, is directed to be paid quar- 
terly for the maintenance and education of the daughter 
till twenty-one or marriage, when the 500/. is to be paid. 
That the testator fixed upon the sum of 25/. per an- 
num as interest at 5/. per cent, upon 500/. is probable, 
but it is clearly not given as interest upon that sum. The 
gifts are perfectly distinct, and the title to the 25/. per 
annum could not be afiected by the interest upon 500/. 
not amounting to 2SL In BcUsford v. KebbeU{a\ 
Lord Bosdyn, there being no gift, except in the 
direction to pay at a certain age, held the legacy not 
vested before that time, although the legacy was of 
500/. SL per cents., and there was a direction to pay 
the dividends upon 500/. 3/. per cents, to the legatee, 
until he should attain the age at which the stock was to 
be transferred [to him. That case necessarily includes 
and governs that now before me. 

I am, therefore, of opinion, that this gift of 25/. per 
annum cannot be considered as interest upon the 500/. 
so as to effect the vesting of the legacy, and conse- 
quently, that even supposing the legacy to have been 
payable out of the personal estate, it failed by the 
death of the legatee under twenty-one and unmarried ; 
but if, as seems probable from the language of the will, 
the legacy, if payable, would have been to be raised out 
of the real estate, no ground would remain upon which 
any argument could be rested in favour of the vesting. 

The decree of the .Vice-Chancellor must, therefore, 
be varied, by declaring that this legacy of 500/. lapsed by 
the death of the legatee under twenty-one and un- 
married. 

What 
(a) 3 Ves, 363, 
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What the effect of this decision will be upon the 1839. 
interest of the parties, that is, who will be entitled to 
the amount of this lapsed legacy, cannot, I conceive, 
be decided in the present state of the cause, it being as 
yet unascertained whether it ought to be considered as 
money or land. Probably, however, the parties do not 
intend to raise any such question, as I find, by my note, 
that the counsel for the Plaintiff stated, that, as to the 
500/., the Plaintiff's case was the same as that of the Ap- 
pellant; whereas, if the 500/. was to arise from the land, 
the Plaintiff Eliza Watson^ as personal representative of 
the heir-at-law, or Emma^ her only child, would be the 
parties to contest with the Appellant, whether the 500/. 
lapsed to the heir-at-law, or passed under the residuary 
clause; and as the Plaintiff represents three-fifths of 
the residuary legatees, the value of the question must 
be verj^ small. 
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BETWEEN 

1840. CHARLES WORTERS BROUGHTON and 
Jan. 16. EDWIN PATRICK BROUGHTON, PlainUffs; 

Nov, 2. 

AND 

CHARLES LASHMAR and CAROLINE JANE 
BOWDITCH - - . Defendants. 

Bill dismissed nHHIS suit was instituted by the Plaintiffs, as ad- 

without costs, X ministrators, together with their sister the De- 

upon motion, ^ 

having been fendant Mrs. Bawditchy of Miss Mary Elizabeth Vigurs 

mirtake undCT BrougkloUy who was supposed to have died intestate, 

which both for the purpose of obtaining from the Defendant Lash- 

Defendants" ^iflr certain funds of which he had been a trustee for 

were at the Jier. The bill alleged that Lashmar was about to leave 
time. . « 

the kingdom, and prayed that a writ of 7ie exeat regno 

might be issued against him ; and such a writ was, upon 

motion, issued, accordingly. Lashmar^ subsequently, viz. 

on the 15th of July 1839, moved to discharge the writ; 

and 
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and, upon that motion, an order was made, for the dis- 
charge of the writ, upon the terms of his paying into 
Court, in the cause, the sura of 2000/. (a) 

After this sum had been paid in, the Defendant 
Lashmar propounded in the Prerogative Court of Can* 
terlujy (by which the letters of administration had been 
previously granted) an unattested will of Miss Brougk* 
ton^ dated the 29th of July 1837, which was alleged to 
have been <Jiscovered (b) by the Defendant Mrs. Bow- 
diichf and by which Miss Brotighton gave all her pro- 
perty to the Defendant Lashmar. 

Upon the Plaintiffs being satisGed of the authenticity 
of this will, they withdrew, in concurrence with Mrs. 
Bcmditchj the letters of administration which had been 
previously granted as upon an intestacy; and admi- 
nistration with the will annexed was, thereupon, granted 
to Lashmar. 

On the 26th o( August 1839, very shortly after the 
Plaintiffs received notice of the discovery of the will, 
their solicitor wrote to the solicitors of the Defendants, 
(both Defendants being represented by the same pro- 
fessional firm), in the following terms: — "1 think it 
right to apprize you that it is not the wish of the Plain- 
tiffs that the Defendants should answer the bill in this 
cause until you hear further from me on the subject." 

The 



(a) ** Ordered, that the De- 
fendant Charier Lashmar be at 
liberty to pay the sum of 2000/. 
inta the Bank, with the privity 
of the Accountant General of 
this Courts to be there placed 
to the credit of this cause, sub- 
ject to the further order of this 
Court; and thereupon it is or- 
dered that the said writ ne exeat 

L 



1840. 



Broughton 

V, 

Lashhar. 



regno be discharged, and that 
the said Defendant Charles Lash' 
mar be discharged out of the 
custody of the said sheriff, as to 
the said writ; but this order is 
to be without prejudice to any 
question in this cause.'* 

(6) It was stated at the bar 
(see post) that this will was dis- 
covered on the 1 9th oliJvly \ 839. 
2 
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1840. The answer of the Defendants' solicitors, on the 27lh 

Broughton ^^^^^9 was as follows: — " In answer to yours of the 
V* 26th instant, we have to request you will consent to 

dismiss the bill, and allow the funds now in Court to 
be paid out to Mr. Lashmar. Unless this is done, 
we must of necessity file the answers, in order to entitle 
the Defendants to move to dismiss/' 



On the 15th of October 1839, the Plaintiffs' solicitor 
wrote to the solicitors of the Defendants, in' the follow- 
ing terms : — "I have instructed Messrs. Jennings and 
Coxe to withdraw all opposition to your client taking 
administration with the will annexed of the 29th of 
Jufy 1837. I shall be obliged by your allowing me 
to inspect the letter of even date with that will, ad- 
dressed by the late Miss Broughton to Mr. Lashmar^ 
and set out in the joint affidavit of the latter and Mrs. 
Bowditch used in this cause. Upon Mr. Lashmar com- 
pleting his title as administrator, and upon my being 
satisfied that the letter is genuine, I shall be prepared to 
make the following proposition; — that this bill be dis- 
missed, upon terms that the costs of all parties, as 
between solicitor and client, be paid out of the fund in 
Court, and that, after payment of the costs, the balance 
be paid to Mr. Lashmar. 

To this the Defendants' solicitors answered, on the 
following day, that they would not consent to the bill 
being dismissed on any other terms than with costs. 

On the 20th of Naoember 1839, the Defendants, 
although neither of them had been served with a subpoena 
to answer the bill, put in separate answers. 

On the 4!tb of Decembet\ the Plaintiffs' solicitor wrote 
thus to the solicitors of the Defendants: — '*' In order 

to 



\ 



Lashmar. 
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to put an end to this cause, and without prejudice to ISiO. 
the Plaintiffs, in the event of your not acceptine the '^"'^^^^^ * 

^ r- O BllOUGIlTON 

offer, I beg to make this proposition ; — that the bill in ». 

this cause be dismissed, and that each party pay his and 
her own costs, and, upon such terms, that the 2000Z. in 
Court be paid out to the Defendant Lashmar,^ 

No answer to this letter was sent, except that one of 
the firm of the Defendants' solicitors, upon meeting the 
Plaintiffs' solicitor in the street, told him that the pro- 
position might be considered as declined. 

On the 16th of Jantuiry 1840 the Plaintiffs, by 
special leave of the Lord Chancellor, moved, before his 
Lordship, that the costs of suit of the Plaintiffs, as be- 
tween solicitor and client, or between party and party, 
as the Court might think fit, might be taxed, and paid 
out of the fund in Court standing to the credit of 
the cause ; and that the residue of such fund, or the 
whole thereof, if the Court should be of opinion that 
the Defendant Lashmar was entitled to the whole, 
might be transferred and paid to the Defendant Lash* 
mar, and that, either on payment of^such costs, or other- 
wise, as the Court should think fit, the Plaintiffs' bill 
might be dismissed ; and that if the Court should think 
the Plaintiffs not entitled to costs, then that the bill 
might be dismissed without costs ; and that such, if any, 
provision as the Court might think fit, either out of the 
fund in Court or otherwise, might be made for the costs 
of the Defendant Mrs. Bowditch, and that all proceed- 
ings in this suit, except for the purposes of the' present 
motion, might be stayed. 

Neither the correspondence, nor the order of the 15th 
x^fjuly 18S9, was before the Court on this occasion* 

Mr. 
L 3 
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1 840. Mr. Richards and Mr. I2oyd^ in support of the motion, 

^^^^^^ referred to the case of Knox v. Bronxnt {a) before Lord 

v. ThurUyw^ in which a Plaintiff had been allowed to dis- 

V. Moore (&), in which Lord £/^o;i iiad fully admitted 
the power of the Court to dismiss a bill, without costs, 
upon the application of the Plaintiff: and to the cases 
of Liynn v. Beaver (c) and Windham v. Graham (rf), in 
which costs had been ordered to be paid out of the fund 
although the bill was dismissed, {e) 

Mr. Wigrami and Mr. James Russell, for the Defend- 
ant Laskmar. 

The present case is not at all like those which have 
been referred to ; and the Plaintiffs' mistake, in suppos- 
ing that there had been an intestacy, affords no reason 
for depriving the Defendant Lashmar of his right to 
the costs of the suit. The will was discovered as long 
ago as the 19th of July^ and yet the suit is still con- 
tinued. 

[The Lord Chancellor. You cannot ask for any 
costs after the 19th oi July, Mr. Richards."] 

The fact that a Plaintiff has been under a mistake as 
to his rights never deprives the Defendant of his costs ; 
and the circumstance that the Plaintiffs had clothed 
themselves and their sister with the character of admi- 
nistrators makes no difference ; for their obtaining the 
letters of administration was only following up the ori- 
ginal mistake. 

The 

(fl) 1 Cor, 359. {e) See on the last point a re- 

{b) \ Rum, 441., see 469* cent case of Thomason v. Moses, 

(c) Turner 4" Rvss, 65. 5 Beat, 77- 
id) 1 Russ,53l.f see 347. 



Broughton 

V, 
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The Court will not, in such a case as the present, 1840. 
allow the PlaintiiTs to dismiss their bill, except upon 
the usual terms of paying the Defendant's costs ; but, at 
all events, the Court has no authority, upon dismissing Lishmar 
a bill, to make the Defendant Lashmar pay the Plain- 
tiffs* costs, which is what the Court would do, in this case, 
if it ordered the costs to be paid out of the fund in court, 
that being, in truth, the Defendant Lashmar^s fund. The 
fund has been paid into court without prejudice, and, 
therefore, it is not a fund out of which the Plaintiffs* 
costs can be ordered to be paid. 

21ie Lord Chancellor. 

So far as the power of the Court to dispose of the 
cause, upon motion, without costs, is concerned, I shall 
not think of disturbing it, after those decisions of Lord 
Thurlctm and Lord Eldorii because there are many cases 
in which the cause is carried on to a hearing solely for 
costs ; and such an order may prevent that taking place. 
The money, however, appears to have been paid into 
court without prejudice, and it seems to me extremely 
important to ascertain what the order for payment was. 

If the fund was in the hands of the administrators, 
the personal representatives, then I should not take 
away the fund without paying them their expenses. If 
it was paid into court by them, then I think I should 
consider it in their hands ; but, if paid in by the Defend- 
ant, then as in the hands of the Defendant I must 
have that order produced. 

But it appears to me doubtful, whether this is the 
right mode of obtaining the object. You ask that the 
Residue of the money should be paid to the Defendant ; 
but I am not sure that I could do that, under these 
circumstances, upon motion, if it be his fund. It 

L 4 " appears 
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1840. appears to me that the best mode would be to oTnet 

^tT^^^^^ that the fund should not be paid out without further 
Broughton , ^ , 

V, notice, and then that either party should apply t.o the 

Lashhar. Court 

I think it is quite competent to the Court to dismiss 
the bill without costs. It is doubtful whether the? Court 
can, upon such, an application, deal with the fiancly y>^ 
the Court can make an order to stay all further proceet*' 
ings. The order may be, that all further proceed, ing® ^ 
stayed, with liberty to the Defendant Lashmar to apP')* 



\ 



^\^ 



Mr. Wigram then asked for the costs of the m<::^t.ion. 

ob' 
7%^ Lord Chancellor declined to give th^«3Ci» 

serving that he thought the PlaintiflFs were enti*^*^^ 

make the application. 

Mr. Mtchards then asked that the bill might ■^^ 
missed. 

The Lord Chancellor. 

No. There must be another application fo^ f^ 
fund ; and, therefore, it would be better not to dist^j^^ 
the bill. 

Mr. Wigram, 

It must be liberty to apply, generally; because t 
shall apply for the costs of this application. 



The terms of the order were, that all further pro- 
ceedings in the cause should be stayed, and that the 
Defendant Lashmar should be at liberty to apply to the 
Court as he should be advised. 

On 
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On the 2d of November 1840, the Defendant Lash- 1840. 

rtiary by leave of the Lord Chancellor, moved, before .^^^^'^"^'^ 
•^ Broughton 

his Lordship, that 2182/. 165. Sd. bank annuities v. 

standing in the name of the Accountant-General, in Lashmar. 
trust in the cause, and which had been purchased with Nov, s. 
the sum of 2000Z. cash paid by the Defendant Lashmar 
into the bank, to the credit of the cause, pursuant to 
the order of the 15th of Jtdy 1839, might be trans- 
ferred into the name of the Defendant Lashmar^ and 
that the sum of 65L 9s, 8t/., cash in the bank, on the 
credit of the cause, and which had arisen from the 
dividends on the bank annuities, might be paid to him ; 
and that it might be 'referred to the Master to tax the 
costs of the Defendants in this suit, including the costs 
of and relating to the application to discharge the writ 
of ne exeat regno issued against the Defendant Lashmar^ 
and of and relating to the application made by the 
Plaintiffs on the 16th o^ January 1840, and of and re- 
lating to the present application ; and that such costs, 
when taxe(!| might be paid by the Plaintiffs ; or other- 
wise, that the order of the 16th o{ January 1840 might 
be discharged, so far as it stayed proceedings in the 
suit; and that, upon transfer and payment of the bank 
annuities and cash to the Defendant Lashmar^ the 
Plaintiffs' bill might stand dismissed out of this Court. 

In opposition to this motion, the Plaintiffs brought 
before the Court, upon affidavit, the correspondence 
which has been stated in a previous part of this 
report. 

Mr. Wigram and Mn James Russell, in support of 
the motion. 

Mr. Richards and Mr. Lloyd, contra. 

The 
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1840. Tke Lord Chancellor (addressing Mr. Richards 

J"^^^'*^^ and Mr. Uoud.) 

Brouohton "^ ' 



V, 



Lashmar. J cannot make you pay the costs of the suit. 1 cer- 
tainly should not think, on the Defendants' shewingf 
that they should have costs against you. My reason is, 
that the suit has arisen from a mistake. The suit 
cannot be dismissed with costs. You do not dispute 
that the Defendant Ijoskmar is entitled to the money. 
The only question is, whether the Plaintifis are to 
have their own costs. The costs of the orders will 
be costs of the suit. You do not object to the bill 
being dismissed. 

Mr. Richards. No. 

T^e Lord Chancellor. 

Let the bill be dismissed, without costs. 
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1839. 



BETWEEN 

FRANCES RISHTON, by HORACE EARLE, her i839. 
next Friend - - - Plaintiff; "^Ke!'' 

AND 

JOHN MITCHENER COBB, WILLIAM COBB, 
WILLIAM EDMUNDS, CHARLES COOK, 
and HENRY RISHTON (out of the Jurisdiction of 
the Court) - - - Defendants. 

npHIS case is reported in the ninth volume of Mr. Bequest to 
A Sima,.s' Reports, (a) i-«y/;y 

Sir 2f. C, 
The question turned upon a short clause in a will, considered 
, - . , , . valid, al- 

and upon a few circumstances connected with the terms though at the 

in which the legatee was described. ^?{? ?^^?® . 

married a 
Thomas Cobb^ oi Margate^ by his will, dated the 1st of f|^^°?^J'"^ 
March 1834<, bequeathed as follows: — ^^ I give and be-* the fact of 
queath to WiUiam Cobb, William Edmunds^ and Charles Jas'S'nKn 
Cook, the sum of 2000/. sterling, upon trust to invest the to the tes- 
same in government securities, upon trust to authorize conSnued to^ 

and empower Lady Fanny Campbell, widdw of the late call herself 

X«adv C* 
Major General Sir Niel Campbell, to receive the divi- The bequest 

dends as they become due, so long as she shall continue ^^ * bequest 

single and unmarried ; but in case she sells, assigns, or trustees to 

disposes of, or anticipates such dividends, I do hereby Sividendrbo'^ 

revoke the bequest so made for her benefit, and there- long as she 

upon do will and direct that the said sum of 2000/. shall Sllngl^^ 

become part of the residue of my estate. I also give ^^^ un- 

and bequeath to the said Lady Fanny Campbell the sum if ghe should 

of BOOL sterling, to be paid to her within two months anticipate 

after dends, then 
(a) 9 5m. 615. ' the fund to 

become part 
of the testator's residue. Held, that she took an absolute interest in the fund. 
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after my decease ; but in case there is any debt due 
from her on a warrant of attorney lately given to 
Messrs. Rice and Goodyer, I direct my executors, out 
of the legacy, to pay such debt, and to pay the residue 
of such 500/. to Lady Campbell only. I al^o give her 
back the diamond ring she gave me, and request h^r to 
have the diamond reset in a mourning ring, and wear it 
for my spke." The testator gave the residue of his 
personal estate to John Mitchener Cobb and WiUiam 
Ccibby and appointed them and William Edmunds his 
executors. 

The testator died in the month o^ 'Febimary 1836. 

The lady mentioned in his will had been the wife of 
Major-General Sir Mrf Campbell^ who died in the year 
] 827 ; but in October \ 829 she had married the De- 
fendant, Henry Rishlorty who, in January 1830, went to 
Sierra Leone^ leaving her in England^ and he had never 
returned, but, if alive, was still living in Africa. 

The lady, after her marriage with Riskton^ continued 
to style herself Lady Campbell^ except when she signed 
receipts for a pension granted to her as Sir Niel Camp- 
beWs widow, on which occasion she signed her name of 
Frances Rishton. 

The plaintilPs evidence was confined to proving the 
marriage of the Plaintiff with Henry Rishton^ and the 
fact that Rishton went to Sierra Leone in the month of 
January 1830, three months after the marriage, and that 
he had ever since resided, and if living, still continued to 
reside in Africa, 

The Defendants' evidence consisted of the proof of 
the warrant of attorney mentioned in the testator's 

will^ 
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will, and of a promissory note and a memorandum 1839. 
signed by the Plaintiff as Frances Campbell^ and of de- 
positions of witnesses upon the question of the PlaintiflPs 
passing at Margate as the widow of Major- General Sir 
Niel Campbell^ not yet married again. , 

The deposition of a witness named Neame stated that 
the testator frequently spoke of and alluded to the 
Plaintiff, in conversations with the deponent and other 
persons, as Lady Campbell^ or Lady Niel Campbell^ and 
that he particularly referred to the superiority of her 
rank above the general society of the place, and that the 
deponent never had any conversation with the testator 
on the subject of the testator's having made to the 
Plaintiff any proposal of marriage, but that the Plaintiff 
had repeatedly mentioned to the deponent that she would 
not marry the testator 6n any account, as his temper was . 
too arbitrary and overbearing, and that he was deficient 
in those little attentions which ladies expect. 

A witness named Lydia Dowson, who was in the 
service of the Plaintiff from May 1834? to March 1836, 
stated that, during that time, the Plaintiff represented 
herself to be the widow of Sir Niel Campbellj and that 
the testator and the Plaintiff frequently visited and com- 
municated with each other, and that she (the witness) 
had been frequently informed by the Plaintiff that the 
testator had made her an offer of marriage, and that 
the Plaintiff, upon those occasions, informed the depo- 
nent that she never would marry him on account of his 
violent and overbearing temper, for that she herself was 
of an equally irritable disposition. 

Other witnesses were also examined, and it ap- 
peared from their testimony, as well as from the testi- 
mony of the witnesses before-mentioned, that the Plaintiff 

used 
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18 39. used the name of Lady Campbell^ and that the testator 
addressed her and spoke of her as such ; and that she 
was considered, at Margate^ to be the widow of Sir 
Niel Campbellj not married again. 

There was no positive evidence of the Plaintiff having 
represented herself to be a single woman. 

The Vice-Chancellor having made a decree in the 
Plaintiff's favour, the Defendants John Mitchener Cobb 
and WiUiam Cobb appealed from it, and insisted, by 
their petition of appeal, that the bill ought to be dis- 
missed with costs. 

Mr. Wakefield and Mr. Randellj for the Plaintiff, re- 
ferred to the following cases with regard to the legacy 
of 500/. ; Standen v. Standefi (a), Kennell v. Abbott (6), 
Stockdale v. Bushby (c), Giles v. Giles (d) ; and with re- 
gard to the bequest of 2000/. they cited Wheeler v. 
Bingham {e\ Brown v. Peck (g), Marples v. Bain- 
bridge {h)j Lloyd V. Branion (/), Bird v. Hunsdon (A:), 
Poor V. Mial{l)y Hale v. Beck{m\ Philipps v. Chamber- 
laine (n), Elton v. Sheppard (o), Rawlings v. Jennings {p)y 
Page V. Leapingwell (q)^ Adamson v. Armitage (r). 
Stretch v. Watkins (5), Billing v. Billing. (/) 



Mr. 



(a) 2 r«. jun. 589. (/) 6 Madd. 32. 

\h) 4 Ves. 802. (m) 2 Eden, 229. 

(c) 19 Ves. 381. (n) 4 Vet. 51. 

{</) 1 Jr<?«i, 685. (o) 1 Pro. C. C. 532. 

(<?) 3 Atkyns, 564. (p) 13 Fe*. 39. 

(g) 1 jBrfffH, 140. (9) 18 Ves. 463. 

(A) 1 Madd. 590. (r) 19 Te^. 416. 

(i) 3 ili"<?r, 108. (*) I Madd. 253. 

(A-) 2 iSwflfi. 342. (/) 5 Sim, 232. 




CASES IN CHANCERY. 149 

Mr. Knight Bruce and Mr. Budally in support of the 1839. 
appeal, referred to Innes v. Mitchell (a), Chauncjf v. 
Graydon (i), Richards v. Baker (c), Humberstone v. 
Stanton (d)^ Dommett v. Bedford (e\ Doe v. Hwmke. (^) 

They contended that the qualification, in respect of 
marriage, which the testator introduced into his bequest 
of the 2000/. was a limitation and not a condition. 
They submitted that the evidence of the Plaintiff's 
husband having gond to Africa three months after the 
marriage, and having remained there ever since, did not 
amount to proof of a desertion of her by him. They 
insisted that the bequest was, in this instance, made to 
the Plaintiff under an assumed character, and that the 
testator had declared that the bequest should continue 
only so long as that character remained, and as that 
character had not at any time since the testator's death 
existed in fact, the bequest failed from the beginning. 
They maintained that the utmost interest given by the 
will was a limited interest, to continue during widow- 
hood ; and not an absolute interest, subject to a con- 
dition that it should cease upon marriage. 

Mr. Wakefield^ in reply. 



The Lord Chancellor. Dee, i6. 

The Defendants, by their appeal, dispute the Plain- 
tiff's title to any decree, and therefore insist that she 
has no title either to the 500/./or to the 2000/. The 
case as to the two sums is different; but one objection 
relied upon by the Defendants applies to both. The 
Defendants insist that the Plaintiff, having been supposed 

by 

(a) 6 Yet, 464. (rf) W.Sf B. 385. 

\h) 2 Atkynt, el 6. {e) 6 Term Rep. 684. 

(c) 2 Atkyns^ 521. \g) 2 East^ 481. 



Cobb. 
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18S5). by the testator to be the widow of her first husband, 
RisHTON ^^^ ^^^^ Campbell, is not entitled, under the circum- 
o. stances proved in the cause, to the legacies given to 

her by his will. This must depend upon the circum- 
stances proved) because it is clear that mere misappre- 
hension on the part of a testator as to the situation of a 
legatee will not avoid the legacy. After looking through 
all the cases upon the subject, which are but few in 
number, I do not find that I can better define what cir- 
cumstances will make the legacy void than by adopting 
the words of Lord Alvanley in Kennell v. Abbott (a), 
namely, that when a legacy is given to a person, under 
a particular character, which he has falsely assumed, and 
which alone can be supposed the motive of the bounty, 
the law will not permit him to avail himself of it, and 
therefore he cannot demand his legacy. I think the 
evidence in this case fails to bring it within this defini- 
tion. That the Plaintiff, notwithstanding her marriage, 
continued to call herself Lady Campbell^ was not, of itself, 
an assumption of a false character. That is so generally 
done, after a marriage with a second husband of inferior 
rank to the first, that no imputation of improper motives 
can be founded upon it. There is, however, I think; 
evidence of her having concealed her second marriage, 
or at least of her having permitted those with whom she 
lived, and amongst others the testator, to assume and 
believe that she had not been married a second time ; 
but I think there is a total absence of proof that this 
was done from any improper motive. If, indeed, there 
had been proof that she had permitted the testator to 
entertain hopes of himself marrying her, there might 
have been ground for suspecting that the concealment 
of her first marriage had arisen from an interested 
motive; but the Defendants, by some evidence they have 
given, have displaced any such supposition, for they have 

proved 
(a) 4 Vei, 802 ; see 809. 
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proved a statement by her that she had refused proposals 
of marriage which the testator had made to her. The 
reason she assigned was not, in all probability, the true 
one; but the &ct she states goes far not only to remove any 
suspicion of improper motives in the course she adopted, 
but to negative any idea that the testator's testamentary 
disposition in her favour was influenced by any expecta- 
tion of her becoming his wife, or, in the words of Lord 
Alvanleyj that the assumed character was alone the 
motive of the bounty. It is obvious that the rule, that, 
where the identity of the legatee is certain, the legacy 
will not be avoided by an inaccuracy in the description 
given to him, will be destroyed, if the Court permits 
itself to speculate, without proof, upon what may have 
been the object of the testator in giving the legacy. In 
Standen v. Slanden (a), it was impossible to ascertain 
what the testator would have done if he had known that 
the legatee was illegitimate, or in ScMoss v. Stiehel{b\ 
if he had foreseen that he should die before his mar- 
riage with the person be describes as his wife. The 
Court, therefore, must be satisfied that the assumed 
character was the motive for the bounty. That the 
testator was much attached to the legatee is evident 
from the provisions of the will; but that such attachment 
existed only upon the supposition that she was un- 
married, or that his desire of benefiting her would have 
ceased if he had known of her being married, is not esta- 
blished. 

I am, therefore, of opinion that the testator's misap- 
prehension as to the situation of the legatee does not 
invalidate the legacies to her, and, consequently, that 
she is entitled to the 500/., and that the 2000/. legacy is 
free from this objection. But, as to this legacy, it is 
said that the terms of the gift exclude the legatee, being 

a married 

(«) % r«. jun. 589. (Jb) 6 Sim, 1. 

Vol. V. M 
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1839. a married woman, from claiming it. It is, first, to be 
considered what would have been the interest of the 
legatee in the 2000/. if she had not been married* It 
is a gift of the 2000/. to trustees, upon trust to invest 
it in the public funds, and to pay the dividends to her 
so long as she shall contmue single and unmarried, with 
a direction that if she sells, assigns, disposes of, or an- 
ticipates such dividends, the bequest shall be revoked, 
and that thereupon the 2000/. shall become part of the 
residue. If, therefore, she had been single and un- 
married, and hi^d so, remained, she would have been 
entitled to the dividends, without any limitation of time. 
Her interest would not have been determinable by her 
death, but (independently of the forfeiture upon alien- 
ation) only by her ceasing to be single and unmarried. 
This is different from a gift of dividends during widow- 
hood. The state of widowhood must determine with 
the life of the widow; but the gift, so long as the 
legatee shall remain single and unmarried, must be 
considered as requiring the act of marriage to determme 
the interest* This gift, therefore, is of the dividends 
of stock, without limitation as to time, which carries 
the stock itself; Hale v. Beck (a), Philipps v. Chamber^ 
laine (i). Billing v. Billing (r), Elion v. Sheppard (d\ 
Page V. LeapingwelL (e) 

It was contended, that the direction to pay the dividends 
to the legatee so long as she shall remain single and 
unmarried, was a limitation, and not a condition. In 
Jdarplcs v. Bainbridge(g), Sir T. Plumer rejected the 
distinction. His judgment upon that point has been 
objected to ; and in this case, the distinction does not 
appear to me to be material, because, if the situation of 
the legatee does not make the legacy altogether void, 

which 

(fl) 2 Eden, 229. (rf) 1 Bro, C. C. 532. 

(6) 4 Fes. 51.; see 58. (e) 18 Fes. 463, 

Ic) 5 Sim, 232. (g) 1 Madd. 590.; see 592. 
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which I think it does not, this provision must be re- 1639. 
jected as inapplicable. To consider the being single 
as a condition precedent would be inconsistent with 
the cases which have decided that an error in de- 
scribing th6 status of the legatee dofes not avoid the 
legacy; and if it be considered as a condition subsequent, 
or as a limitation until marriage, the gift is not affected 
by it. In Crommelin v. Crommelin {a) provisions in a 
father's will respecting his daughter's ifiarriage, were 
lield not to apply to a daughter who, having married in 
her father's lifetime, after his death married a second 
time. In Bird v. Hunsdon (i), a direction to pay 
interest to maintain a legatee so long as she reinained 
single, with a gift over upon her death, was held to give 
to the legatee the interest for life, notwithstanding her 
marriage. In that case, considerable violence was done 
to the directions of the testator, to effectuate his apparent 
general intent. In this case, all that is necessary to 
carry his general intent in favour of the legatee into 
effect, is to reject a provision inapplicable to the real 
situation of the legatee. There is no gift over, upon 
marriage or upon death, but only upon atienation, which 
is void, because inconsistent with the interest given. 

This case is certainly very peculiar in its circumstances; 
but, for these reasons, I am of opinion that the decree 
of the Vice Chancellor was right in declaring that the 
Plaintiff was absolutely entitled to the 500/. and 2000/. ; 
and if so, the Defendants cannot object to the other 
directions, which do not affect them, but are necessary 
in consequence of the situation of the Plaintiff being that 
of a married woman deserted by her husband. 

The case is certainly one of considerable difficulty; but 
after one decision upon it, which I think right, I cannot 
make the legatee bear even her own expenses of a second 
discussion. I, therefore, dismiss the appeal, with costs. 

(a) 5 Ves. 927. {b) 2 Swanst 342. 

M 2 
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BETWEEN 

JJVA.12. 14.21. NIVEN KERR and EDWARD HENRY CHAP- 
MAN . . • - Plaintiffs; 



AND 



JOHN REW and KARL GUSTAV KRUGER 

Defendants. 



Abillofditt- npiHIS was an appeal from an order of the Vice 
of the defence Chancellor, allowing a demurrer of .the Defendant 

to an actional ^rf^CT- to the Plaintiff's bill- 
law cannot be ° 
maintained 

against a rpj^^ j^ju ^^^^ ^y^^^ ^y^^ Plaintiffs were two of the 

person inter- 
ested in the directors of the Indemnity Mutual Marine Assurance 

hcf h"a' part" Company, and that the Defendant Rew, on or about the 

to the record jst of September 1837, effected, in his own name, with 

In an action the Plaintiffs, acting on behalf of the Company, a policy 

on a policy of of assurance of that date, for the sum of 175/. upon 
marine m- ^ , - *• 

surance bristles, laden or to be laden on board a ship called 

brought by « The Gustav," at or from Dantzic to Hull, and that 
the agent in ' ' 

whose name the insurance included perils of ihe seas : 

the policy was 

effected, the 

person named That the Defendant Kruger claimed to be solely and 

in the declar- , . , . , . ,71 n i i . • *» 

ation as the exclusively mterested m all benefit to be derived from 

assired is not ^^^ P^'^cy, and that the Defendants Rew and Kruger 

to be con- had produced certain papers to the Plaintiffs and to the 

par^ty^to^the Assurance Company, in support of a claim made by the 

record at law. Defendants respectively, as after mentioned, for the full 

liable to a bill amount insured by the policy; and that by one of such 

of discovery, papers, purporting to contain extracts from the log 

books on board the ship, it was stated that there were 

on board, previously to and on the 4th of September 1837, 

amongst other goods and merchandise^ the goods and 

merchandises 




Rew. 
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merchandises mentioned and described in the policy, 
and to the amount mentioned in the policy. 

The bill then stated various particulars as appearing 
from the papers before mentioned, shewing that the 
vessel set sail from Dantzic on the 4th of September 
1837, with the insured cargo on board, and that on the 
11th of September she had sprung a leak, and that on 
the 13th oi September she foundered, and was lost. 

The bill then stated, that the Plaintiffs and the Com- 
pany had, recently, and long since the policy was effected, 
discovered, as the fact and truth was, that the ship was 
unseaworthy at the time she left Dantzic upon the before- 
mentioned insured voyage, and was utterly incapable, 
from such unseaworthiness, of performing the voyage : 

That the Plaintiffs and the Company had, recently, 
and long since the policy was effected, discovered, as 
the fact and truth was, that the goods and merchandises 
mentioned in the policy were not on board when the 
ship left Dantzic; or that if they had been put on board, 
they had been unshipped, and were not on board when 
she was lost : 

That the alleged shipment of the goods was a fraudu- 
lent shipment: 

That, on or about the 19th oi June last, an action was 
commenced, in the Court of Exchequer of Pleas, against 
the Plaintiffs, for the purpose of recovering, from the 
Plaintiffs and the Company, the sum of 175/. upon the 
policy ; and that the action was commenced in the name 
of the Defendant Rem; and that a declaration had been 
delivered in such action, and that in such declaration it 
was averred that the policy was duly madei and executed, 

M 3 and 
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184a and that the policy was made by him Rew as the agent 
of Kruger^ and for his use and benefit, and that, after* 
wards, on the 11th of September 1837, ifeto paid for 
the use of the Company, at their oflScf, 9/. Ss. 9d. as 
such premium and consideration as in the declaration 
mentioned, and that Kruger was. then and from thence 
continued aflerwards, until and at the time of the los^ 
thereafter mentioned, interested in the goods to a large 
amount, viz., to the amount of all the monies by him 
insured or caused to be insured thereon, and that the 
ship was, by the perils and dangers of the seas» and 
by tempestuous weather, foundered and destroyed^ 

The bill charged that the ship was perfectly unseat 
worthy when she sailed from Dantzic on the 4th of 
September^ 1837, and of very small value; and that so it 
would appear, if the Defendants would set forth various 
particulars specified in the bill ; and that the Plaintiffs 
had lately discovered, as the fact and truth was, that the. 
ship was the same vessel as one which, in the year 
1836, its owner or owners proposed to another Com« 
pany, namely, the Alliance Marine Assurance Company^ 
for insurance for 600/., which was then considerably 
more than her value, and that that Company refused to 
insure her, and that she had not been repaired in or 
since 1836; and that so it would appear, if certain 
specified particulars were set forth. 

The bill then, after stating a pretence that a very 
valuable cargo, consisting of bones and bristles, wa9 
shipped on board the vessel at Dantzic, and remained 
on board till the ship sank, charged the contrary, and 
that so it would appear, if various specified par^culars 
were set forth. 



The 
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The bill then charged that the policy was made by 1840. 
Bew only as the agent of Kf^uger^ and for his use and 
benefit, and not for any use or benefit to Sew^ and that 
Se!w had not, nor ever had, any interest in the ship or 
in the cargo or freight thereof; but that in all the 
matters and transactions before mentioned, he had 
acted on behalf and for the benefit and as agent of, 
Kruger; and that such interest of Kntger in the policy 
had continued from the time of the making the policy 
until the present time, and that no person except Kruger 
bad ever 'claimed or now claimed any interest in the 
policy; and that Kruger had made divers other insur- 
ances upon the ship and her cargo and freight ; and 
tha( such several insurances far exceeded the total 
amount of interest which Kruger had now or ever had 
in the ship and in her cargo and freight ; and that so it 
would appear if Kruger would set forth certain parti- 
culars mentioned in the bill. 

llie bill further charged that the bristles were of an 
inferior quality, and of inconsiderable value ; and that 
certain particulars with reference to them ought to be 
set forth ; and that when the ship sailed from Dantzic 
her crew was insufficient and in bad health ; and that 
certain particulars with fespect to them ought to be 
answered by the Defendants ; and that the crew were 
inexperieficed ; and that the carpenter did not under- 
stand his business ; and that it appeared from the ship's 
papers that she left Elsinore on the 9th of September^ in 
company with fifty sail, all of which were exposed to 
the same weather to which she was exposed, and that 
\ none of them were lost. 

I 

The bill further charged that the action so brought 

as before mentioned in the name of Rew, had been 

brought at the expense and for the benefit of Kruger by 

M 4 Rew; 



S5d CASES IN CHANCERY. 

1840. Rew; or else that Kruger had brought it in the name of 
^'^"^"'^^ ReWy and by virtue of a power of attorney from Hew ; 
V. or else that Kruger^ or some person or persons on his 

^^^' behalf, had brought the action and served the declar- 
ation therein on behalf of the Defendants and for the 
benefit. of ^r2^^, without any authority and without the 
knowledge and privity of Rew ; and it charged that 
Rew had no interest whatever in the action, and that no 
communication with respect to the same had ever taken 
place between Rew and the person or persons bringing 
the action, or any one of them* 

The bill then charged that Kruger resided and was 
then at Danizic, out of the jurisdiction of this Court ; 
and that Kruger never came within the jurisdiction of 
this Court ; but that, on the contrary, he took care to 
remain without the limits of such jurisdiction, in order 
that he might not be compelled to give discovery on 
the matters before mentioned ; and that he well knew 
that such discovery would supply the Plaintiffs with a 
valid defence to the action. 

The bill then charged that some letters or cor* 
respondence had passed between the Defendants and 
the commander and mate of the ship and the sailors 
employed upon board and some other persons residing 
at Dantzic^ Fahrsund, and elsewhere, on the subject of 
the matters before mentioned, or some of them, or in 
some manner respecting the ship and her alleged cargo; 
and that the Defendants had in their possession such 
correspondence and various other particulars, by which, 
if produced, the matters mentioned in the bill, or some 
of them, would appear; but that the Defendants re- 
fused to produce the same, or to make any discovery 
thereof; and that there were divers persons at Dantzic^ 
Fahrsundy and elsewhere abroad, who would be able to 

prove 
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prove the matters before mentioned, or some of them, 1 840. 
and whose testimony it would be very material for the 
Plaintiffs to have, on the trial of the action ; but that the 
Defendants refused to allow any time for producing 
such testimony, and that they threatened and intended 
to proceed immediately to trial in the action, and after^ 
wards to judgment and execution against the Plaintiffs, 
unless restrained by injunction. 

The prayer of the bill was, that the Defendants might 
malce a full and true discovery touching all the matters 
before mentioned ; and that one or more commission 
or commissions might issue out of this Court for the 
examination of the Plaintiffs* witnesses at Dantzic^ 
Fakrsundj and elsewhere abroad, to the end that the 
Plaintiffs might have the benefit of the testimony of 
such witnesses at the trial of the action ; and that, in the 
mean time, the Defendants might be restrained, by in* 
junction, from proceeding in the action, and from com- 
mencing any other action or proceeding at law against 
the Plaintiffs* or against the Indemnity Mutual Marine 
Assurance Company, or any members or member 
thereof, touching the matters before mentioned. 

To this bill the Defendant Kruger, on the 19th of 
August 1839, put in a demurrer, assigning, as gro|inds 
of demurrer, first, want of equity, and, secondly, that 
the discovery and injunction sought by the bill related 
to distinct actions between different parties. The latter 
ground of demurrer was abandoned. 

The Vice Chancellor having allowed the demurrer, 
the Plaintiffs appealed from his Honour's decision. 

Mr. Richards and Mr. Calvert, in support of the 
appeal, referred to the stats. 19 G. 2. c. 37. and 

28 G. 3. 



Hew. 
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1840. 28 G. S. c. 56., and to the cases of Bell v. Aynd(y{a)i 
^^^]^ Srf/ V. Smith (i), J?i?fi» V. Granger (e?), -H^jr v. /A^ //?- 
». habitants of Wobum (</), ijfa: N.Hardvdck^e)^ PhiUipps on 

Evidence^ vol* i. p, 74. third editioiii Daaoden v. JPott>/^(^)9 
FeTiton V. Hughes (h), Irving v. 2%o»ip5<>« (f ), G^ v. 
Scares and the Queen of Portugal (i), ShackeU v. Jlfo- 
caulay{l)y Chimelli v. C%ai/t^/(in), Bromley \, Holland (»)» 
Kensington v. W%iV^ (o), HyUon v. Morgan (p\ WorraU 
V. Jbnf'f (y), Starkie on Evidence (r), Solomons v. £ara£ g^ 
England (5), Whitworth v. Z)aw> (^), I^well v. y<?a^5 («), 
Guppy V, JR?w (w), Bishop of London v. Fytche. (w) 

Mr. &t^r/ and Mr. JVillcock, in support of the de- 
murrer, referred to Jbo/A v. Z)fa« anrf Chapter qfCan* 
terbury {x)^ Glyn v. &ar^f (y), Hanson v. Parker. (%) 

Mr. Richardsy in reply. 



'The points made in argument sufficiently appear 
from the Lord Chancellor's judgment. 



2?V5. 21. ^^ Lord Chancellor. 

In this case the policy of insurance was in the name 

of Mr. Bew .- the action is brought by Rem against the 

underwriters. 

(a) 16 Edit, HI. (0) 3 PrioOj 164. 

\b) 5 Bam. 4- Cress. 188. (p) 6 r«. 293. 

(c) 3 Cflin/J. 177. {q) 7 -ffiwg. 395. 

(rf) 10 East, 595. (r) Vol. II. p. 23. 

(e) 11 East, 578. («) 13 £«/, 155. 

Ig) 4 Campbell, 38. (<) i r<?«. ^ J?. 545. 

(h) 7 r«. 287. (tt) 9 5tm. 25, cited. 

(i) 9 iStm. 17. (t)) Hare on Discovery ^ 126. 

(^) 1 Yo. 4- Co/. JSdrcAr. Eep. (w) I jffro. C. C. 96, 

644. and 653. (jr) 3 5«». 49. 

(/) 3 Sim. 4- ^/. 79. (y) 3 Jliij^/. 4- JT^eii, 45a 

(ill) Younge, 302. («) l Wilton^ 257. 
t (n) 7 Tm. 3. 
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underwriters. The declaration alleges that the 'policy 1840. 
wi^ made by Rem as agent for Kruger^ and that Kruger 
Wfl$ and is interested in the goods insured. The bill 
of discovery is filed by the underwriters against Revo 
and Kruger^ alleging that Kruger was and is exclusively 
interested. A general demurrer is put in by Kruger ; 
9nd the question is, whether a bill of discovery can be 
supported against the assured, the action being by their 
agent, but alleging interests in them* 

There are two questions to be considered : firet, 
whether bills of discovery can be supported against 
persons interested, though not parties to the record at 
law ? secondly, whether, in this case, the assured can be 
considered as parties to the record ? 

As to the first, it is to be observed that bills of di&* 
covery in aid of the defence to an action are permitted 
as a meaps of defence against the antagonist at law, by 
obtaining from him the means of defence, and not for 
the purpose of procuring evidence. It is now nearly 
forty years sinqe Lord Eldan^ in Fenton v. Hughes^ re* 
ported in 7th Vesey^ 287., allowed the demurrer of the 
Defendant Bate to a bill of discovery, which alleged 
that he, J3a/^, was interested in the success of the 
action, and lyas to be entitled to all or some part of the 
money to be recovered thereby, and he was or would 
be liable to pay all or some part of the costs, in case 
Hughes^ the Plaintiff in the action, should not recover ; 
according to the statement in the bill as made by 
the Vice Chancellor in Irving v. Thompson, (a) Lord 
Eldon observed that Bate could not be a witness for the 
PlaintiflT at law, on account of his interest, but that the 
Defendant might es^amine him, and that the superior 

advantage 

(a) 9ih Simons, 17.; see p. 25. 



Rew. 
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1840, advantage of a discovery by answer, particularly as to 
KerT^ ^^^ production of papers, was not sufficient to make an 
V. exception to the rule, that a bill of discovery would 

not lie against a mere witness. This case is of the 
highest authority. Lord Eldon went fully into the 
subject, and his judgment was according to all the 
former precedents. In 1803, the case of the Mayor of 
London v. Lev;/ (a), and, in 1808, the case of Z> Texier 
V. The Margravine of Anspflch (ft), laid down the rule 
in the same way. 

In 1813 Sir Thomas Plumer acted upon these cases in 
Powell V. YeattSf as stated by the Vice Chancellor in his 
judgment in Irving v. Thompson; as he did, in the same 
year, in Whit-worth v. Davis, (c) The Vice Chancellor, 
in Tooth v. The Dean and Chapter of Canterbury {d\ and 
Lord Lyndhurstf in Few v. Guppy^ reported in Mr. Hare?s 
book on Discovery {e\ recognized and acted on the 
authority of Fenton v. Hughes. In 1835, in the case of 
Glyn v. Soares (g) at the Rolls, I considered the rule as 
clearly settled; and in 1839 the Vice Chancellor, in Irving 
V. Thompson^ reviewed all the cases and acted upon the 
rule. It can add nothing to the weight of this series of 
authorities for me to say, speaking from an experience 
of more than thirty-five years, that I have no recollec- 
tion, till very lately, of having ever heard any doubt 
suggested as to the rule of Courts of Equity on this sub- 
ject ; and, until certain cases occurred which are now 
under review (A), no decision or dictum is to be found 
favourable to any such doubt. 

Some 
(a) 8 Veseyy 398. {h) See the case of Gfyn v. 

(6) 15 Vesei/, 159. Soares and the Qu^en of Portugal, 

(c) 1 V.^B. 545. 1 r. 4- C. Exch, Rep. 644. 653., 

{d) 5 Simons, 49. wliich was at this time under 

(e) Guppy V. Few and Few v. appeal in Dom, Proc. See 1 
Ouppy, 126. Weit't Hep. 258. and 7 CI. 4r 

(g) 3 Mylne ^ Keen, 450. Fin. p. 466. 
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Some observations of Lord Hardwickey in Plummerv. 
May (a), have been relied on against these authorities ; 
but it is obvious the bill, in that cas$, was a bill for 
relief, Lord Hardwicke saying there were charges in the 
bill, which, if proved, would entitle the PlaintiiF to a 
decree against the Defendant for an account. The 
Bishop of London v. Fytche (A) has been mentioned as 
an instance in which a bill of discovery was filed against 
a Defendant not a party to the action at law. I have 
caused the Registrar's Books to be searched, and I find, 
on examining them, that the report in Brown is erro* 
neous, and that Mr. Eyre, the clerk, who is stated in 
Brown to have been a party Defendant, was not a party 
to that bill. 

The case of Dummer v. The Corporation ofChippen^ 
ham (c) was also referred to ; but Lord EMon^ obser- 
vations in p. 250. only shew that, in his opinion, the 
principle of permitting the Plaintiff in a suit against a 
Corporation, to seek discovery from an officer of the 
Corporation, might be extended to individual members 
of it. Balch v. Wastall (d) appears to have been a bill 
for relief, and not for discovery only; and the object was 
to make the assets in the hands of the Defendant liable 
to the Plaintiff's judgment. The cases of officers of 
corporations have obviously no application to the pre- 
sent case. Ange7'stein v. Wentworth (e) does not prove 
much; but, as far as it goes, it is an authority in favour 
of the rule. 

If such be the rule in the general cases of parties in- 
terested, though not parties to the record at law, is the 

case 

(fl) 1 Ves. Sen, 426. (rf) 1 Peere Williams, 445. 

(b) 1 Brown, C, C. 96. (r) 1 Fowler, 227. p. 258., 1st 

(c) 14 Vet, 245. ed. 
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1 840. case of the assured, not parties to an action on the policy, 
within the rule ? In what respect does their situation 
differ from that^of the Defendant BatCi in Fenton v- 
Hughes? In that case, the demurrer admitted that 
Bate was interested in the success of the action, and ^as 
to be entitled to all or some part of the money to be 
recovered thereby ; 'which is precisely the case of the 
assured. They are, indeed, named on the record, but 
not as parties ; being so named only in compliance with 
the provisions of the statute. It was argued that the 
assured, being so named, was in the situation of the lessor 
of a Plaintiff in ejectment ; the difference is, that the 
lessor of the Plaintiff is, in all respects, considered a 
party to the record, and the assured is not ; the best 
proof of which is, that he may be examined as a witness 
for the underwriters. Lord Abinger^ in Glyn v. Scares 
and the Queen of Portugal (a), stated this to be the 
clear rule at law ; and, as this proposition was questioned 
at the bar, I have taken the benefit of consulting the 
highest authority on that subject, who fully concurs 
with Lord Abinger in that opinion. 

A proposition was then stated, which is, I believe, 
entirely new, that a bill of discovery might be filed 
against any person whose admission might be used at 
law, in favour of the Plaintiff to the bill. No authorityy 
except the recent case of Glyn v. Scares and the Queen 
ofPoHugaly was cited for this purpose, and very little 
attention to the rules of law as to receiving admissions 
as evidence, will shew that the proposition is wholly 
untenable;- but what affords the clearest answer to this 
argument is, that, in Fenton v. Hughes^ the declarations 
of Bate^ assuming the facts to be as stated in the bill, 

and 
(a) See 1 F. 4- CoU, Exch, Rep. 655. 
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and admitted by the demurrer, would have been admis- 1840. 
sible in favour of the PiaintiiF to the bill of discovery. 

It was then argued, that examining the person as a 
witness who may have important papers and documents 
in bis possession is far less eiFectual than obtaining his 
answer to a bill of discovery ; but all this was con* 
sidered by 'LordEldon in Fenton v. Hughes ; yet he held 
that those considerations, though well founded, did not 
justify filing a bill of discovery against the person who 
might be examined as a witness. 

It was, in the last place, contended that a practice had 
existed in the Exchequer, within the last fifteen years, 
of filing bills of discovery against the assured who are 
not parties to the record at law. 

I am not very competent to say what has taken place 
in the Exchequer within the last fifteen years; but I 
think I may venture to be very confident that no 
such practice existed for the twenty years which pre- 
ceded those fifteen years; in fact, it never was the 
practice, during that period, at least, to file a bill of 
discovery at all : the bills always prayed relief. To 
satisfy myself of the correctness of my recollection on 
this subject^ I have lookMl through very many pre- 
cedents which, from the names attached to them, must 
cover a large portion of a century ; and I find but one 
Ml of diseovei*y, and that, under circumstances by no 
means applicable to the present case; all the others 
prayed relief. 

I cannot, therefore, but think that the bills in the 
Exchequer against the assured, which have been sup- 
posed to be bills of discovery only, were, in fact, bills 
for relief; and if they were bills for discovery, I cannot 

doubt 
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1840. doubt tliat the practice which has been adopted was 
^BRR^ permitted to continue through inadvertence* 



V, 

Rbw. 



The case of Vandam v. Munro (a) would appear, 
from the report, to be the case of a bill of discovery ; if 
it is, it would be an instance of such a bill being filed 
against the assured npt parties to the record at law» 
Considering the practice which was generally adopted in 
such cases, it is most probable that that bill also prayed 
relief. 

It was said, that not permitting bills of discovery to 
be filed against the assured, would promote fraud, as 
the agent who effects the insurance cannot be supposed 
to possess the documents, or to have any important 
discovery to make. But this evil the Court has the 
power, in a great measure, of averting, by granting 
commissions when necessary; whereas, by permitting 
bills of discovery to be filed against the absent assured, 
and thereby staying proceedings in the action by 
the agent who effected the policy, until such absent 
assured had answered the bill, a ready means would 
be afforded, in every instance of a foreign insurance, to 
delay and probably defeat the remedy against the under- 
writer, to the great injury of the assured in many par- 
ticular cases, and to the great discouragement of foreign 
merchants to effect insurances in this country. 

I think, therefore, the decision of the Vice Chancellor 
in Irving v. Thompson is correct in principle, and in 
conformity with all authority. I, therefore, adopt the 
same rule of decision in this case, and allow the demurrer. 

(a) 2 Anttndher, 502. 
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BETWEEN 




JOHN MUNDY the younger - - Plaintiff; ^^*- 27. 

^ ^ March 1. 

AND Nov, 5. 

HYLTON JOLLIFFE, and Sir WILIJAM 
GEORGE HYLTON JOLLIFFE, Bart. 

Defendants. 

THIS was a bill filed by a tenant against his landlord. Specific per- 
n n formance of a 

for the specific performance of a parol agreement parol agree- 
to grant a lease, on the ground of part performance of ™f "' ^° ^^^"^^ 

the agreement on the part of the tenant. forced against 

the intended 
landlord, 011 

The bill stated that, in and for some time previously the ground of 

part perform- 
to the month of JanvMry 1826, the Flam tiff occupied a ance, and on 

farm called Lylands. in the parish of Buritoji^ which is evidence con- 

•^ ' ' ' sisting of a me- 

part of the borough' of P^/^.^^Z^, in Hampshire^ as morandumby 

tenant from year to year, of the Defendant, Hylton JoU J{j^ jfJJ^K- 

liffe, at the yearly rent of 120/., without being bound to timony of a 

repair the buildings, or to drain the land ; and that in gg •j^ ^^ ^^g 

the month of Januani 1826, the Plaintiff and the De- ^'^^aft of a 

fendant Hylton Jolliffe^ and Mr. Hector his steward, pared by the 

met upon the farm ; and that it was then agreed, that ^^"^^^^1^^ 

the Plaintiff should have a lease of the farm for fourteen though the 

years from the 29th of September 1825, determinable by fgasepro^^ 

either party at the end of the first seven years on giving vided that the 
... - . . f^^^, J tenant should 

SIX months notice, at the existmg rent or 120/., and upon ^^ ^^ ^^^ f^,r 

the terms of the Plaintiff undertaking, at his own ex- J^^e landlord's 

^ bencnt, which 

pense, well and effectually to drain the lands upon the was not men- 
farm, and to lay down into pasture the only piece of jandbldVme- 

arable land which the farm contained, and to keep the morandum or 

, ., ]. the witness's 

buildmgs testimony. 

Observations on part performance as a ground'for avoiding the operation of the 
Statute of Frauds. 

Observations on the landlord's setting up, as a defence, that the tenant had done 
acts which would be breaches of the covenants of the intended lease. 

Vol. V. N 
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1839. buildings in repair^ the Defendant Hylion Jolliffe finding 

^'^T^'^^^ the timber ; and that thereupon the Defendant Hylton 

V. Jolliffe gave instructions in writing to Mr. Hector for the 

Jolliffe. preparation of the lease, and that such instructions were 

in the terms following : — " Mundy^ junior, to have a 

lease for seven or fourteen years, to be found timber 

for repairs, and to put down tile and stone drains, in all 

the fields necessary, at his own expense; to stand at the 

present rent." 

The bill also stated that the draft of the lease was 
prepared by a clerk of Mr. Hector^ and under his direc- 
tions, but that in consequence of Mr. Hector soon after- 
wards retiring from the stewardship, the lease was never 
engrossed or executed, and that the Plaintiff had lately 
discovered such to be the case, and that the draft of the 
lease still remained in the possession of the Defendants, 
or one of them ; and that the Plaintiff, in part perform- 
ance of the agreement for the lease, drained the lands 
of the farm, laid the piece of arable land into pasture, 
and repaired the buildings according to the agreement ; 
and that, in the draining and repairs, he expended 150/., 
besides his own skill and labour, and besides the expense 
of laying the arable land into pasture ; and that on the 
25th of March 1835, the Plaintiff received a notice to 
quit at Michaelmas next, and that such notice was dated 
the 10th of Marchy and was signed by the Defendant 
Hylton Jolliffe^ and that the Plaintiff then discovered, 
for the first time, that the lease had never been engrossed 
or executed. 

. The bill proceeded to state that the Defendant HyU 
ton Jolliffe^ and the other Defendant, Sir W, G. H. JoU 
liffe^ to whom the Defendant Hylton Jolliffe had lately 
conveyed his interest in the borough of Petersfield and 
also some share of his interest in the lands agreed to be 
demised to the Plaintiff, had, in Michaelmas term 1885, 

commenced 
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MUNDY 



commenced an action of ejectment against the Plaintiff, 1SS9. 

in which they had delivered a declaration, and which 

was then pending. o. 

JOLLIFFB. 

The bill charged that, in the year 183S, the then 
steward of the Defendant Hylton JoUiffe applied to the 
Plaintiff to give up the piece of land formerly arable, 
which had been laid down into pasture, and which 
had been drained, and at the same time offered to make 
to the Plaintiff a proper allowance for the expense of 
draining and laying it down, and to make a reduction of 
8/. per annum in the rent of the farm ; and that, the 
Plaintiff* having consented to those terms, the piece of 
land was accordingly given up. 

The Bill prayed that the Defendants might spe- 
cifically perform the agreement, and execute the lease, 
and might be restrained from prosecuting the action of 
ejectment, or any other proceeding at law against the 
Plaintiff. 

The Defendant HyUon JoUiffe^ by his answer, did 
not, in terms, insist upon the Statute of Frauds, but he 
stated that, although it was in contemplation in or about 
the year 1826 to grant to the Plaintiff a lease of the 
farm, no such lease was ever executed by him (the De- 
fendant), and that no memorandum or agreement for 
such lease was ever signed by him or by the Plaintiff: 
and that such lease never having been granted, nor any 
agreement for the same binding on either party either 
executed or signed, he believed that the Plaintiff did not, 
during his subsequent occupation of the farm, put down 
tiies and stones for draining, in all the fields necessary, 
at his own expense, or consider himself bound, or act as 
if he was bound, by the terms on which the Defendant 
bad agreed to grant the Plaintiff a lease, and that he 

N 2 believed 
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1839. believed that the Plaintiff had not, during his occupation 

^T^^^"^ of the farm since 1826, paid the full rent intended to be 

V. reserved in the lease, or put down the tiles and stones for 



JOLUFFE. 



draining the fields at his own expense; and that, on the 
contrary, the draining and other tiles, had been supplied 
to the Plaintiff at the Defendant's expense since the 
month of January 1826, and that some sums of money 
had been paid on account of the Defendant for repairs 
of buildings on the farm after 1826 ; and that the Plain- 
tiff had been allowed various deductions out of his rent, 
and in particular that the expenses incurred by the 
Plaintiff in draining and in laying down the arable land 
into pasture, and in repairs, had been allowed to the 
Plaintiff out of his rent, and that although the lease, 
as stated in the Plaintiff's bill, purported to contain 
a covenant, on the Plaintiff's part, not to grub up 
hedges or fences, the Plaintiff had grubbed up two ends 
of a quickset hedge, and had cut down the remainder 
of the hedge close to the ground, by which the farm had 
been materially injured; and that although, according to 
the draft lease, the Plaintiff was to do the draining 
within the two first years of the term, very little of it 
was done, until the year 1831 or 1832; and that, al- 
though the draft lease purported to contain a cove- 
nant to use on the farm all the manure produced on 
it, the Plaintiff almost always removed the manure 
made on the farm to another farm, which did not belong 
to the Defendant, and that after the Plaintiff had re- 
ceived notice to quit the farm, he had removed all 
the manure then on the farm to other lands, not the 
property of the Defendant. 

The notice to quit, and the action of ejectment, and 
the sale of the lands from the one Defendant to the 
other, were admitted by the answers of the respective 
Defendants. 

The 
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The Plaintiff proved, by the examination of witnesses, 1 839. 
that Mr. Hector was the steward of the Defendant 
Hylton Jolliffe for many years, until after the month of 
January 1826. He also proved, by examining Mr. Jolliffe 
Hector as a witness, that the meeting alleged in the 
bill took place between the Plaintiff and the Defendant 
Hylton JoUiffe and the witness, and that an agreement 
for a lease was then verbally made in certain terms 
stated by the witness, which corresponded with the terms 
stated in the bill, except that, as to the draining, the wit- 
ness stated the agreement to be that the Plaintiff should 
drain the farm where necessary ; and he proved, as an 
exhibit, a paper of memorandums, in the Defendant's 
(Hylton Jolliffe's) handwriting, but unsigned, given to 
him by the Defendant on the 15th of January 1826, in 
which was a memorandum in terms corresponding with 
those stated in the bill (a) ; and the witness stated that 
before he relinquished his stewardship, he caused to be 
prepared the draft of a lease in pursuance of the instruc- 
tions contained in the memorandum. He identified, as 
exhibits, the draft, and also a fair copy of it made by 
his clerk, and said he was unable to state why the 
lease was never executed ; but he believed it must have 
arisen, so far as he was concerned, from a pressure of 
other business, and from his being then about to retire 
altogether from professional business. 

The draft lease, proved as an exhibit, contained, 
besides the stipulations mentioned in the memoran- 
dum, covenants to lay down the piece of arable land into 
pasture, and not to grub up hedges or fences except 
for the purposes of making or repairing them, and, after 
the whole of the land should be laid down into pasture, 

then 
(a) The memorandam stated the length of the term thas : ^ 7-14 

years." 

^ N S 
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1839. then to spread on the land all the manure to be made 
of the hay to be cut on the premises, except in the last 
year of the term ; and» in the last year, to leave all the 
manure of the former year, and also to feed certain 
cattle in the last year on the lands, or otherwise to 
bring on the land certain quantities of manure. The 
stipulation, in the draft lease, as to draining, was to drain 
all and every part of the arable and pasture land. 

The PlaintiflP proved, by the examination of witnesses, 
that he had laid down the piece of laud into pasture in 
the year 1827; that he had done the draining and the 
repairs by the end of the year 1828, or thereabouts; 
and that the only allowances made to him for draining 
or repairs were for draining a piece of bog ground not 
forming part of the same holding as th^ farm in ques- 
tion, and for materials used to repair the damage occa- 
sioned by a tempest. He proved that the hedge men- 
tioned in the Defendant's answer had been grubbed up 
by the permission of the steward for the time being of 
the Defendant (Hylton JoUiffi)^ and that such permission 
wasi given upon the ground that the hedge was injurious 
to the farm. He proved that whatever manure had been 
removed from the farm had been manure made from 
straw and fodder not grown upon the farm ; and that, 
in the ppinion of various witnesses, it was not contrary 
to the course of good husbandry to do so; and that he 
had, at various times, purchased manure for the farm ; 
and that, after being served with notice to quit, the 
whole of the manure then on the farm was spread upon 
it, and that none was removed from the farm after notice 
to quit* 

The Defendant Hylton Jolliffe cross-examined the 
PlaintifTs witnesses, and also examined witnesses of 
his own ; but did not, by so doing, affect the evidence 
which has been stated in this report. 

The 
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The cause came on to be heard before the Vice- 
Chancellor, who dismissed the bill, with costs, (a) 

^ MONDY 

V. 

The Plaintifif' now appealed from his Honor's decision. Jolliffe. 

754^ Solicitor-'Generalj Mr. Wakefield^ and Mr. Duck- 
ivorth^ for the Plaintiff. 

Mr. Jacobs Mr. Wigram, and Mr. Lqftus Wigram^ for 
the Defendants. 



The Lord Chancellor. ^ov, s. 

The bill seeks a specific performance of a verbal con- 
tract for a lease, founded upon part performance. The 
contract, as stated in the bill, is for a lease for fourteen 
years, from the 29th o( September 182.5, determinable by 
either party at the end of the first seven years, upon six 
months' notice. The rent 120/. The lessee well and 
effectually to drain the lands, and to lay down a piece of 
arable into pasture, and to put and keep the buildings 
in good and substantial repair, the landlord finding 
timber for the tenant. t 

The tenant's bill has been dismissed, with costs, by 
the Vice-Chancellor, upon the ground that there was 
not evidence of a concluded agreement ; and, ^t the 
bar, it has been contended that the evidence does not 
prove the agreement as stated in the bill. This is the 
only question to be inquired into ; because, if an agree- 
ment be proved, there is no doubt of the part perform- 
ance. The drainage and the repairs are distinctly 
proved, and the Defendant, who did not attempt to 
disprove the fact, has wholly failed in proving the case 
set up in his answer, of such works having been done at 
his expense. Of the contract so stated in the bill, there 

is 
{a) A short report of the case will be found in 9 Sim, 413. 
. N 4 
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1839. 



MUNDY 

V, 
JOLLIFFE. 



is evidence, first, of the Defendant's own memorandum 
of instructions given by him to his steward in these 
words: — " Mttnc^, junior, to have a lease for 7-14 
years, to be found timber for repairs, and to put down 
tile and stone drains in all the fields necessary at his 
own expense ; to stand at the present rent." This me- 
morandum is not the agreement itself, or binding upon 
the tenant ; but it is evidence, against the landlord, of 
what it contained ; and it does, in fact, provide for all 
the terms of the agreement as stated, except as to laying 
down the piece of arable land. It proves, first, the 
rent agreed upon ; secondly, the term to be fourteen 
years, determinable at the end of seven, by the words 
"7-14;" thirdly, that the tenant was to do repairs, by 
the provision that the landlord was to find timber for that 
purpose ; fourthly, that the tenant was to drain the lands. 
The bill says, well and effectually, which the landlord 
considered to be with tile and stone. The next piece of 
evidence is the draft of a lease, prepared by the steward 
of the landlord, which includes the provisions as to 
laying down the arable land into pasture. The next 
evidence is, the deposition of Mr. Hectoi-j who was 
present when the contract was made between the land- 
lord and the tenant, and which corresponds with the 
statement in the bill and in the memorandum as to the 
provisions of the agreement, but is silent as to the pro- 
visions for laying down the arable into pasture. Such 
is the evidence, so far as it relates to the fact of a con- 
tract having been entered into, and the terms of it. 



As to the grounds upon which the bill was dismissed, 
namely, that no contract was ever concluded, it is, first, 
to be observed,^ that, upon this supposition, Mr. Hector 
must be guilty of the most deliberate perjury, and the 
landlord must be supposed to have given written in- 
structions to his steward to prepare a lease, specifying 
the terms, before such terms had been agreed upon, and 

the 
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the steward must have prepared the draft of a lease, 1839. 
with very minute stipulations between the landlord and 
tenant, no such stipulations having been agreed upon ; 
and the tenant must have expended very considerable 
sums, proved to have been far beyond what a tenant 
from year to year ever does expend, without any se- 
curity for the permanence of his tenure. 

Two circumstances are relied upon, in the judgment 
of the Vice- Chancellor, as shewing that there never was 
a binding agreement : — First, that the agreement, as 
stated in the bill, was to drain the lands, and the draft 
lease provided for draining all and every part of the 
arable and pasture land ; whereas the memorandum of 
instructions for the steward and the evidence of Mr. 
Hector speak only of draining the farm where neces- 
sary : and, secondly, the omission, in the memorandum, 
and in the evidence of Mr. Hector^ of the provision as to 
laying down the arable land into pasture. As to the 
fi^st, I cannot discover any such discrepancy as to lead 
to a conclusion that no contract was concluded. An 
agreement to drain necessarily means to drain where ne- 
cessary, as an agreement to repair is to repair where 
repairs are required ; and that this was so understood, 
is exemplified by the act of the steward, who, under 
instructions to provide for draining in all the fields ne- 
cessary, inserted a covenant, in the draft lease, for drain- 
ing all and every part of the arable and pasture land. 
It is also to be observed, that the Plaintiff, by his bill, 
states the contract most strongly against himself, and 
the Defendant has not proved any default in the Plain- 
tiff in not draining according to the contract. 

As to the provision for laying down the arable land 
into pasture, the Vice- Chancel lor has suggested that 
this was probably afterwards thought of by the steward. 
That may be so; but it was competent to the parties to 

add 
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1889. add to or vary the verbal contract; and if this pro- 
^■^JP"^*^^ vision were afterwards added and agreed to by the 
V. parties, the altered agreement would not be the less 

JoLLiFFE. binding upon the parties. This supposition, indeed, 
would explain how the memorandum and the deposi- 
tion, of Mr. Hector, who speaks to the meeting between 
the landlord and the tenant, are silent as to this pro- 
vision ; but the draft lease, being the act of the land- 
lord's agent, is evidence against him; and there is, 
besides, the fact of the tenant having been at the ex- 
pense of converting the arable piece of land into pas* 
ture, — all which affords evidence of this provision having 
been part of the ultimate contract ; but if there had 
been no evidence of this, the statement of this provision 
would be against the tenant, and which it is proved he 
had performed. It, therefore, would introduce no dif- 
ficulty in doing justice between the parties. In the 
case of Gregofy v. Mighell (a), the bill alleged, as part 
of the agreement, that the taxes and necessary repairs 
were to be borne by the tenant; but this was not no- 
ticed by the witness who was present and proved the 
verbal agreement. Sir W. Grant decreed a specific 
performance upon the grounds, first, that the statement 
was an admission against the Plaintiff himself; and, 
secondly, that it was immaterial, the stipulation being 
for no more than the tenant must have done without it. 
Both these grounds are to be found in this case. The 
statement is an admission against the Plaintiff himself, 
and is immaterial so far as relates to any thing remain- 
ing to be done. 

The Defendant has endeavoured to set up, as a de- 
fence, acts of the tenant which would have been breaches 
of the covenant, if a lease had been executed. In this I 
think he has wholly failed ; for instance, he charges the 

tenant 
(«) 18 Ves, 328. 
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tenant with having grubbed up a hedge, and it is 18^9. 
proved to have been done with the approbation of his ^****v*^*^ 
own steward. 1 his ground of defence assumes the ex- v, 

istence of the agreement ; and if, upon that supposition, Jolliffe. 
the landlord never complained of the conduct of his 
tenant, but permitted him to act upon the faith of the 
contract, it would require a strong case to enable the 
landlord to raise such objections, for the first time, when 
the tenant claimed the benefit of it. 



In the view I take of the case, it is not necessary to 
advert further to the answer and to the defence there 
set up. Courts of Equity exercise their jurisdiction, in 
decreeing specific performance of verbal agreements, 
where there has been part performance, fur the purpose 
of preventing the great injustice which would arise from 
permitting a party to escape from the engagements he has 
entered into, upon the ground of the Statute of Frauds, 
after the other party to the contract has, upon the faith 
of sueh engagement, expended his money or otherwise 
acted in execution of the agreement Under such cir- 
cumstances, the Court will struggle to prevent such in- 
justice from being effected ; and, with that object, it has, 
at the hearing, when the Plaintiff has failed to establish 
the precise terms of the agreement, endeavoured to 
collect, if it can, what the terms of it really were. It 
is not necessary, in this case, to adopt any such course 
of proceeding; for I think an agreement for a lease 
sufficiently pro,ved, and that acts of part performance are 
proved, so as to take the case out of the Statute of Frauds; 
and I think the defences set up have wholly failed. 

It follows that the decree of the Vice-chancellor must 
be reversed, and that there must be a decree for a specific 
performance of the agreement, as stated in the bill, and 
a reference to settle the lease, if the parties differ about 
it; and the Defendant must pay the costs of the suit. 
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BETWEEN 

HARRIET ELIZABETH MUNCH, since deceased, 

Plaintiff; 

AND 

Sir CHARLES COCKERELL, Bart, since deceased, 
HENRY TRAIL, since deceased, ARCHIBALD 
FREDERICK PAXTON, HENRY PAXTON, 
and WILLIAM GILL PAXTON - Defendants, 

By original and amended bill ; 

AND BETWEEN 

GEORGE REID - - ... Plaintiff; 

AND 

Sir CHARLES COCKERELL, Bart., since deceased, 
HENRY TRAIL, since deceased, ARCHIBALD 
FREDERIC PAXTON, HENRY PAXTON, and 
WILLIAM GILL PAXTON - Defendants, 

By bill of revivor ; 

AND BETWEEN 

The said GEORGE REID - - Plaintiff, 

AND 

JOHN STUDHOLME BROWNRIGG, JAMES 
COSMO MELVILL, Sir CHARLES COCK- 
ERELL, Bart., since deceased; JOHN COCK- 
ERELL, and JAMES TRAIL HALL 

Defendants, 

By bill of of revivor ; 

AND BETWEEN 

The said GEORGE REID - - Plaintiff, 

AND 

MATTHE,W DENZILOE and ELIZABETH 
ANN, his Wife, WILLIAM BEAUFOY LE 

GROS, 
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GROS, out of the jurisdiction of the Court, 1839. 
GEORGE WILLIAM HA WES, ANN EVE- "-^v^^ 
LYN, and Sir CHARLES RUSHOUT COCK- 
ERELL, Bart. - - - Defendants, 

By bill of supplement and revivor ; 

AND BETWEEN 

The said GEORGE REID - - Plaintiff, 

AND 

LETITIA JANE DENZILOE, an Infant, by her 
Guardian - - - - Defendant, 

By bill of supplement ; 

AND BEl'WEEN 

Sir CHARLES RUSHOUT COCKERELL, Bart, 
JOHN STUDHOLME BROWNRIGG, and 
JAMES COSMO MELVILL - - Plaintiffs, 

AND 

The said GEORGE REID, ANN EVELYN, 

ARCHIBALD FREDERIC PAXTON, HENRY 

PAXTON, and WILLIAM GILL PAXTON 

Defendants, •^"'^ 5. ?• 8. 
13 1-11 ^^-^2. 

By cross bill. ^^^^ 

Jan, 21. 

^T^HIS cause came before the Lord Chancellor, upon Half of a trust 
two appeals — one by Sir Charles Rushout Cockerelly the trusts of a 

Bart., as the executor of Sir Charles CocJcerellj Bart., settlement of 
1 111111 r 1-7 rn .« 1778 was re- 

deceased; and the other by the executors of Henry iratl^ settled by a 

deceased — affainst a decree of the Vice Chancellor, by ^t^l^™®,"' °^ 
^ ^ ^ 1791. In a 

which it had been, in effect, declared that Sir Charles suit to admi- 

Coclcerell and Mr. Trails as trustees of a settlement of ^^^^^ of die 

the year 1778, were liable to make good to the late settlement of. 

Plaintiff, Harriet Elizabeth Munch, one moiety of a trust h^if ^as, in 

fund of 164,999 sicca rupees. This trust fund arose from ^^^^ y®^r ^**?^> 

. 1.1111 . 1 ordered to be 

a sum of 164,000 sicca rupees, which had been invested transferred to 

upon a Government Note of the East India Company, [|j^ gg^'ie^^^^ 

under the control of the house of Palmer and Co., of of I79i. The 

Calctdta, 
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1839. Calcutta^ and which had been paid oiF by the Edst India 
Company in the year 182S, when Palmer and Co* took a 
new note from the East India Company for 1 } 4,800 sicca 
rupees, but retained the remaining 49,200 sicca rupees 
as a cash balance in their hands ; and they not only never 
invested that cash balance, but they, subsequently, at 
some time before the 4th of Jantuay 1850, converted 
into money the note for the 114,800 sicca rupees, 
and appropriated the produce of such conversion to 
their own use; and on the 4th of January 1830, they 
stopped payment, and subsequently were declared in- 
solvent The cash balance then in their hands upon the 
trust account amounted to nearly 50,200 sicca rupees, 
so that the whole amount of the fund in question in this 
cause was 164,999 sicca rupees, of which one moiety 
was 82,499 sicca rupees. 

The case is reported in the eighth and ninth volumes 
of Mr. Simons^s Reports {a) ; first, on a preliminary ob- 
jection for want of parties, and, secondly, on the hearing 
of the cause. 



Munch 

V. 
COCKERELL. 

transfer was 
never made, 
nor was it ever 
applied for by 
the trustees 
of the settle- 
ment of 1791. 
In 1827 the 
parties bene- 
ficially en- 
titled under 
the settlement 
of 1791 were 
adult and sui 
juris. The 
then present 
investment of 
the frust fund 
was, as it had 
for many years 
before been, 
an investment 
in India, sub- 
ject to the 
control of the 
trustees of 
1778, but 
those trustees 
were and had 
long been in 
England. The 
parties so be- 
neficially en- 
titled knew 
of and acqui- 
esced in the 
investment, 

and never required that their half of the fund should be transferred to the trustees 
of 1791. The trust fund was afterwards lost by the failure, in 1830, of a house of 
business in India. Held that the parties beneficially entitled were precluded from 
insisting that the trustees of 1778 were liable to make good the loss by reason of 
their not having made the transfer to the trustees of 1 791. 

Trustees in England held liable for the loss of a balance of money which they 
knew to be in the hands of a house of business in India, and not invested upon 
proper securities, although the ceUvis que trust had consented that the house in India 
should have the management of their affairs there ; for it did not appear that the 
cestuis que trust knew that the balance, instead of .being properly invested, remained 
in the hands of the house in India, 

Distinction between the degree of knowledge and sanction necessary to exonerate 
trustees from a breach of trust, and that which is necessary to preclude the cestuis que 
truit from complaining of an omission which, if concurred in by the cestuis que trust, 
did not constitute a breach of trust. 



The substance of the case was this : — 



The 164,999 sicca rupees were part of a trust 



fund. 



(a) 8 Sim. 219., 9 Sim. 539. 
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fund, subject to the trusts of a settlement of 1778, 
which authorized the investment of the trust funds upon 
the paper of the East India Company ; and the whole 
beneficial interest in that trust fund became vested, under 
the settlement of 1778, in Harriet Barton^ afterwards 
Silberschildt, and Elizabeth Barton^ afterwards Le Gros, 
subject to the previous successive life interests of their 
parents, William Barton^ and Harriet his wife. [The 
particular terms of this settlement will be found to be 
more fully stated by the Lord Chancellor : see posty 
p. 21 0-] 

In the year 1791, on the marriage of Harriet Barton 
with Jacob Frederic Silberschildt, her share of the trust 
funds of 1778 was assigned to Archibald Paxton^ Sir 
William Paxton, and John Le Gh-os, as trustees for in- 
vestment in such securities, except private personal 
security, as Silberschildt and wife, or the survivor of 
them, or as Archibald Paxton, Sir William Paxton^ and 
John Le Gros, or the survivors or survivor of them, after 
the decesLse of Silberschildt and wife, should think fit; to 
be held upon trust Cot Silberschildt and wife, successively, 
for their lives, and, after their deaths, for their children 
equally. 

Elizabeth Barton married William Le Gros^ and. they 
had a son, WiUiam Beavfoy Le\Gros ; but it did not 
appear whether any settlement of their share of the 
trust property of 1778 was made on their marriage. 

One moiety of the 164,999 Sicca rupees, now iki 
question, was comprised in the settlement of 179L 

In the year 1792, Sir Charles Cockereilj Henry Trail, 
and WiUiam Logan, were appointed trustees of the set- 
tlement of 1778, jointly with John Evelyn, a continuing 
trustee of that settlement. 

In 
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1 839. In the year 1 19% William Barton died ; and, soon after 

Munch '"^ death, his widow, Harriet^ married Thomas Biitler 
Eyles. 



V, 
COCKERELL. 



There were five children of the marriage of Mr. and 
Mrs. Silberschildtf but two only lived to attain vested 
interests in the property comprised in tlie settlement of 
1791, viz.: Harriet Elizabeth and Maty Elizabeth. 
Harriet Elizabeth married Hans Frederick Munch, and 
she was the original Plaintiff in this cause. Mary 
Elizabeth died, unmarried, in the year 1830. 

Previously to the settlement of 1778 a settlement of 
1774 existed, for which the settlement of 1778 was sub- 
stituted. 

In the year 1802, Eyles and wife instituted a suit, 
which will be called, in this report, Eyles v. Evelyn, in 
the Court of Chancery in England, against Evelyn, Sir 
C Cocker ell. Trail, Logan, and William Le Gros and 
wife, and William Beai/foy Le Gros, their son, and S//- 
berschildt and wife and their children, praying that the 
trusts of the settlements of 1774? and 1778 might be car- 
ried into execution, and that an account of the property 
comprised in them might be taken » 

In the year 1804, a decree was made, in Eylcs v. 
Evelyn, directing inquiries as to the trust funds com- 
prised in the settlement of 1778, and as to the children 
of Barton and wife, Silbcrschildt and wife, and William 
Le Gros and wife. 

At a subsequent period of the year 1 804, Mrs. 5/7- 
berschildt died ; and in the year 1805 Mrs. Eyles died, 
and her husband Thomas B, Eyles became her admi- 
nistrator, and he filed a bill of revivor and supplement, 
upon which a supplemental decree was made. 

In 



\ 
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^** about the year 1809 Logan died. 18»9. 

% j^^^^^rch 1809, the Master's report in Eyles v. Evelyn * v. 
^kes^^^^e, finding that the trust property comprised in ^ckbbbll. 
^tanjj ^^l^ment of 1778 consisted of 4000/. consols then 
^^'^^^^^S' in the names of Archibald Paxton^ Sir William 
5icc8 ^ » 3nd Sir c. Coclcerell (a), and of a large amount of 
^^ ^^ees, which had been, from time to time, invested 
^^'**^nvested in bonds and notes of the East India 
^<J8^P»ny. 

In the same month of March 1809, the Master made 
a separate report, finding that the settlement of 1791 
had been executed, and that it was a proper settle- 
ment, (ft) 

The cause of Eyles v. Evelyn was heard for further di- 
rections on the J 9th of June 1809, when a decretal order 
was made, declaring that T. B. Eyles, in right of his late 
wife, was entitled to the interest of the trust property men- 
tioned in the report, from the time of William Bartori^ 
death to the day of Mrs. Eyles's death, and that Elizabeth 
Le Gros became, upon William Bart<nCs death, entitled to 
one moiety of the principal of the same trust property, 
subject to Mrs. Eyles^s life interest, and that the other 
moiety, at the same time, became vested, subject to Mrs. 
Eyles*s life interest, in Archibald Paxton and Sir Wil-- 
Ham Paxton, upon the trusts of the settlement of 1791 ; 
and it was ordered that Archibald Paxton, Sir William 
Paxton, and Sir Charles Cockerell should sell part of the 
4000/. consols, to pay costs ; and that the interest ac- 
crued upon the trust property comprised in the settle- 
ment 

(a) It did not appear how this separate report was made in 

these three names became united pursuance of any special order 

as trustees of this sum. for the purpose. 
(6) It did not appear whether 

Vol. V. O 






Munch 

V, 
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18S9. ment of 1778, since the death of Mrs. £y^5, should be 
paid to WiUiam Le Gros and J. F. Silberschildt in equal 
moieties ; and that the moiety of Elizabeth Le Gros of 
CocKERELL. ||je principal of such trust property, after payment of a 
proportion of the costs, should be subject to the further 
order of the Court, without prejudice to any claim 
of William Beaufoy Le Gros; and that the remaining 
moiety of the principal of the same trust property, after 
payment of a proportion of the costs, should be trans- 
ferred and paid over to Archibald Paxton and Sir WU' 
Ham Paxtorif upon the trusts of the settlement of 1791. 

In pursuance of this order on further directions, 
1050/. consols was sold to pay costs, which reduced the 
4000/. consols to 2950/. consols. 

One moiety of the fund of sicca rupees, to which the 
present appeals related, might have been transferred by 
Sir C Cockerell and Mr. Trail to Archibald Paxton and 
Sir WiUiam Paxton^ under the last-mentioned order, as 
trustees of the settlement of 1791 ; but the whole fund 
continued, from the year 1809 until the misappro- 
. priations before-mentioned, to be under the management 
of Palmer and Co. of Calculla^ or their predecessors in 
business in Calcutta; and the house in Calcutta from 
time to time transmitted to a house of business in 
London^ in which Sir C. Cockerell and Mr. Trail were 
partners under several successive firms, annual accounts 
of the investments of and dealings with the fund ; and 
the house in Calcutta also, from time to time, remitted 
to the house in London the interest of the fund ; and 
such interest was, from time to time, paid by the Londoti 
house to the parties beneficially entitled to it. 

The account so transmitted to the London house 
shewed that, upon the occasion of the East India Com- 
pany's note for 164,000 sicca rupees being paid ofi^ in 

the 
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the year 1823, as before mentioned, the amount of 
114,800 sicca rupees was re-invested, and that the re- ^ ^^^ 
maining 49,200 sicca rupees remained as a cash bakmce v. 

due from Palmer and Co. ; and the accounts also shewed ^ckerelu 
the amount of that cash balance from time to time. 

The course of dealing with the Company's notes is 
stated in the Lord Chancellor's judgment 

In the year 1813, the PlaintifF Harriet Elizabeth 
Mufich {then Silbersckildt)^ came of age. In the year 1816, 
Man/ Elizabeth Silberschildt came of age. In the same 
year Harriet Elizabeth married Hans Frederick Munch. 

On the 8th of November^ 1820, J. F. SiUferschildtf 
H. F. Munch and Harriet Elizabeth Munch his wife, 
and her sister Mary Elizabeth Silberschildt filed a bill in 
the English Court of Chancery which will be called, in 
this report, Silberschildt v.Paxtonj and which, as amended) 
was against Sir IV. Paxton^ Sir C Cockerell and Trails 
stating that, in June 1811, the 164,000 sic. rup. were 
placed out by Sir C CockereU and Trail in their own 
names upon a note of the Bengal government, dated the 
30th of June^ 1811, carrying interest at 61. per cent., 
and that that note was held by them upon the trusts of 
the settlements of 1774 and 1778, and was still in their 
possession, and stating that Silberschildt was entitled, for 
his life, to a moiety of the interest of the 164,000 sic 
rup., and that, under the settlement of 1791, Harriet 
Elizabeth Munch and Maty Elizabeth Silberschildt would 
become entitled to a moiety of the 164,000 sic. rup.; and 
praying that an account might be taken of the receipts 
and payments of Sir C Cockerell and JVail in respect of 
the yearly interest of the moiety, and that they might ne 
decreed to pay what should appear to be due from them 
in respect of such receipts and payments. 

O 2 To 
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1 8S9. To this bill, and to its amendments, Sir fV. Paxtmiy Sir 

^t^^"^ C CockereU and Trail put in answers, stating, that having 
9. been, for many years then last, resident in this country, 

CocKBRELL. ^^ J haviug Carried on business in co-partnership together 
with other persons in London^ the management of the 
trust funds had been entrusted by them to their corre- 
spondents at Calcidta^yiho had, from time to time, received 
the proceeds and remitted them to the house of the 
Defendants, Sir W. Paxton^ Sir C. CockereU and Trails 
and their co-partners for the time being, to be applied 
for the benefit of the parties interested ; and that it ap- 
peared, by the accounts transmitted by Messrs. Palmer 
& Co. of Calcutta^ their correspondents, and which they 
believed to be correct, that the 1 64,000 sic. rup. were 
invested on the note of the SOth of June^ 1811: and they 
stated that that investment was made on the account, 
and in the names of Sir C CockereU and TraU^ and the 
other trustees of the fund, or in the names of Palmer 
& Co. on their behalf, and that the note was then held 
by or on behalf of Sir C. CockereU^ TraU and Evelyn^ 
upon the trusts of the settlements of 1774 and 1778. 

In the year 1823, Hans Frederick Munch died. In 
Michaelmas term, 1825, and Trinity term, 1826, a re- 
plication was filed and subpoenas to rejoin were served, 
in Silberschildt v. Paxton* 

On the 15th of August 1827, J. F. Silberschildt, who 
was then resident in England, died. At this time the 
Plaintiff, Harriet Elizabeth Munch, was of age and a 
widow, and her sister, Mary Elizabeth Silberschildt, was 
of age and unmarried. The Plaintiff and her sister 
lived at Copenhagen. 

In the month of November 1827» Evelyn died. 

The 
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The suit of Silberschildt v. Paxto7i had been instituted 1839, 
upon the instructions of J, F. SiJberschildt only : but, in Munch 

or after October 1828, Mrs. Munch and her sister, as the _ v. 
surviving Plaintiffs in that suit, dismissed it, witl|t costs. 

Between the time of J. F. Silberschildfs death and 
the failure of Palmer and Co., a good deal of cor- 
respondence passed between Mrs. Munch arid her sister 
and their agents in England on the one hand, and the 
London house, in which Sir C. Cockerell and Mr. Trail 
were partners, on the other, relative to the investment of 
the trust property to which Mrs. Munch and her sister 
were entitled under the settlement of 1791 ; and, on the 
8th o^ January 1830, two deeds of release, after stated, 
from the agents of Mrs. Munch and her sister in Et^* 
landj to the London house, in which Sir C Cockerell and 
Mr. Trail were partners, were executed ; but it was 
then unknown to any of the parties that, four days 
before the date of that release, the house of Palmer and 
Co. had stopped payment at Calcutta. 

As a considerable portion of the Lord Chancellor's 
judgment in this case relates to the question whether it 
was the duty of Sir C Cockerell and Mr. Trails as 
trustees of the settlement of 1778, to put the whole of 
the trust property comprised in the settlement of 1791 
into the hands of Archibald Paxton and Sir William 
Paxton^ as trustees of the last-mentioned settlement, 
and to the question whether that duty, if any, was 
affected by the knowledge and consent of Mrs. Munch 
aud her sister as to their trust funds remaining in the 
hands in which they already were, it seems desirable to 
state those parts of the correspondence, on these points, 
which are particularly alluded to in the Lord Chancel- 
lor's judgment. In order to make that correspondence 
intelligible, it is necessary to state that Mr. Holt was the 
solicitor, in London^ of J. F. Silberschildt to the time of 
O 3 his 
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1859. his death ; and that the Plaintiff and her sister, after «/• 
JP. SUberschildfs death, employed the mercantile house 
of Messrs. Reid^ Irving^ and Co., as their agents in 
England; and that Messrs. Freshfield and Son acted as 
the solicitors, in England, of the Plaintiff and her sister, 
employed for that purpose by Messrs. Beid, Irvingy and 
Co.; and that Mr. Byan of Copenhagen was the cor- 
respondent there of Reid^ living, and Co. 

On the 17th oi August 1827, Mr.HM wrote to Mrs. 
Munch a letter partly as follows : — 

<< Madam, 

•* Previously to the perusal of this letter, Mr. C. W, 
Pnntzlaw will, at my request, have verbally communi- 
cated to you the melancholy intelligence of the decease 
of your father Colonel Silberschildt, and have detailed 
all the circumstances attending it. As the confidential 
5iolicitor of my departed friend, and in possession 
of the state of his affairs, there is a duty which de- 
volves upon me to look to the interest of his family, 
and from the particular position in which those matters 
at present stand, I feel it hardly necessary to apologise 
for pressing upon your mind with business, distressed 
as it must naturally be. I therefore at once enter upon 
a short statement of the property to which yourself and 
your sister Miss Mary Elizabeth Silberschildt now be- 
come entitled. 

*^ By a deed of settlement, dated 8th of April 1791| 
executed on the marriage of your father and mother, 
you and your sister now become entitled to a sum of 
SOOOiL 3 per cent, consols, standing in the Bank books 
to the credit of the executors of the survivor of the 
trustees named in that deed, also to a moiety of 164,000 
sicca rupees now invested in Bengal government notes, 
and a moiety of 2950/. like consols, which latter sums 

stand 
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stand in the names of most responsible persons as trus- 1839. 
tees, and are subject to administration under the deed jJJJJlC^ 
of 1791. You are likewise entitled to one third part of «• 

an estate in Lancashire^ producing an annual rental of 
about 90/., the particulars of which must be subject to 
further correspondence. In order, however, to satisfy 
the minds of the trustees of the above-mentioned stock 
and India securities, . before they will take any steps to- 
wards putting you in possession, it will be necessary 
to lay before their solicitor the following evidence.'' 

[Then followed a statement of the evidence re- 
quired.] 

** The suits which have been in prosecution and 
pending at his death are, first, against the executors 
of his late brother-in-law Mr. William Le Gros^ to in- 
vestigate his accounts as agent for your father in this 
country." 

[The particulars of which seem to be immaterial for 
the present purpose.] 

" Secondly, against the partners in the firm of Paxlon 
and Co. (a), calling upon them to give the account of the 
trust funds in India^ and the securities upon which they 
were invested ; and also to render an account of the 
remittances from India^ and accumulations of interest 
thereon from the month of May 1805 (the time of the 
decease of Mrs. Eyles^ formerly Mrs. Barl(m\ down to 
the time when such suit was instituted. This suit had 
in view to discover, in the first place, whether that house 
hat^ duly accounted to Mr. Le Gros^ and as a check 

upon 

(a) The London house in which Sir C. CockereU and Mr. Trail 
were partners. 

O 4 
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18S9. upon Mr. Le Grois accounts with Colonel Silber- 

^tr^^^ sckildt * * * '^ 
Munch 

V, 

CocMRELL. u The third subject of litigation is against the partners 
in the house of CockereUj Trail, and Co., who have for 
many years received the rents of the Lancashire estate ; 
they being in possession under the authori^ of Mr. 
Barton in his lifetime * * *." 

*^ If it be the determination of yourself and your sister 
who (subject to Colonel Silberschildfs just debts) would 
become entitled to such moneys as may ultimately arise 
from these law proceedings, I should be furnished with- 
out delay with a letter signed by yourself and sister, 
authorizing me to revive the proceedings in these suits, 
which have abated with the death * * *•" 

On the 6th of November 1827, Mrs. Munch wrote to 
the Ixmdon house, in which Sir C Cockerell and Mr. 
Trail were partners, as follows : — 

«6th of November 1827. 
** 174. Bregaaden, Copetihageti. 
«* Messrs. Paxton^ Cockerell, Trail, and Co. 

** Gentlemen, — Supposing you to be acquainted with 
the death of my late father, who enjoyed a life-rent of the 
capital in India, for which you are trustees in England, 
and from whom my late father received his half-yearly 
payments as well upon that capital as the money in the 
Bank; do I take the liberty, in my sister's and my own 
name, to address you. We being the only heirs bow alive, 
do we request you to have tlie goodness to point out to 
us, what if any measures are to be taken besides ^the 
evidences we have already procured, and which are to 
be sent to your house to enable us to receive the divi- 
dends. For whatever you may deem needful and have 

the 
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the goodness to do in Forwarding this purpose we will 1839. 
be greatly obliged. As the business has so long been "fT^"*^ 
transacted by your house, it is the wish of my sister and v, 

myself that the whole capital may still remain in the 
same respectable hands. Were it not taking too much 
liberty with your house, which my sister's and my situ- 
ation only can plead an excuse for^ I would request the 
favour that I might, through your means, obtain my de- 
ceased father's papers and effects which are now under 
seal in the possession of William Holl, Esq., 37. Thread" 
needle Street. The seal he has sent here to me. For 
the trouble this would give you, be assured I would 
ever feel most grateful. In the hopes to hear from your 
house with convenient opportunity, I remain with due 
respect, gentlemen, your very humble servant, Harriet 
MunckJ' 

On the 5th of February 1828, Mrs. Munch wrote 
again to the London house, in which Sir C Cockerell 
and Mr. Trail were partners, as follows : — 

" Copenhagen^ 5th February 1828. 
" Gentlemen, — I took the liberty to address a letter to 
your house, dated the 6th of November last, respecting 
my late father's death, and the property in consequence 
thereof devolving to my sister and myself, requesting 
your advice as to what documents were necessary to be 
forwarded by us to enable us to come in possession of 
that property, to which letter I have had no answer, 
but have learned, by other means, that you waited for 
these documents being transmitted to England ere you 
could reply. 

" I have now to inform you that all these certificates, 
and what has been deemed here necessary for accom- 
plishing the above purpose, have been sent off by this 
post, accompanied by two power of attorneys, one from 

me 
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18S9. me and one from my sister, each in favour of Messrs. 

^"^"^'^^"^^ Reid^ Irvingf and Co., by which you will perceive that 

o. we have only authorized those gentlemen to receive 
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the rents, dividends &&, as they may fall due, it being 
our wish that the capital may remain in the same situ- 
ation and under that management, which has for so 
many years regularly discharged it, and which we hope 
and beg you will continue to do for us as formerly. 

*^ As to what may be proper to be done in regard to 
transferring the property into our names, we mean to 
follow the advice you may find proper to give us. 

^^ Notwithstanding we are acquainted so far with the 
nature of the property coming to us, yet we are ig- 
norant of the times and amounts of the different pay- 
ments as they become due, of which we will beg the 
favour of your information. In the hopes soon to hear 
from you, we remain, with due regards, gentlemen, 
yours, &c. 

" Harriet Munch, and 
« Mary Silberschildt. 
" To Messrs. Paxtan, Cock^reU^ 
Trail, and Co." 

On the 20th of May 1828, Mr. Holt wrote to Reidj 
Irving, and Co., as follows: — 

*^ Such of the documents which you handed to me on 
the ISth of March as I considered material to prove 
that Mrs. Munch and Miss Silberschildt, the parties who 
have executed powers in your favour, were the only 
surviving children of the late Colonel Silberschildt, 
have been submitted to the solicitors for the trustees, 
and I have at length obtained an answer, < that the 
evidence is satisfactory.' Having this admission, I 

presented 
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presented the powers of attorney, and requested an ac* 1839. 

count of the interest which had accrued since the death \r^^*^ 

Munch 

of Colonel Silberschildt on the funds in India, in .order v. 

that it might be paid to you, together with a half year's Cockbrell. 
dividend on the 3000/. three per cent consols^ and a like 
dividend on a moiety of the 2950/., like three per cents., 
which became due in January last ; but Mr. Hall objects 
to see his clients acting on any new trust until they are 
formally released by Mrs. Munch and Miss Silberschildt^ 
and a legal personal representative of Colonel Silbers- 
childt by letters of admin istriition, in respect of the trusts 
created by the marriage settlement of the 8th April 1791, 
the trusts of which terminated with his life. This being 
done, the trustees will transfer into the names of Mrs. 
Munch and Miss Silberschildt the 3000/. and a moiety of 
the 2950/. above mentioned, or a half into each name, as 
they may direct, which (in answer to Mr. Haagen^s 
question on that point) will leave these funds subject 
to the sole control and disposal of the ladies, and not 
liable to be drawn out by any other person. As to 
the 164,000 sicca rupees in India, Messrs. Palmer and 
Co., of Calcutta, will have no objection to continue its 
management, and, as heretofore, to remit the interest 
through Messrs. Cockerell, Trail, and Co., tcvbe paid in 
London under the powers which have been executed; 
but it is my duty here to point out to the ladies that they 
will no longer have the security of the trustees by 
whom the investment was made, and who now ask to 
be released from further personal responsibility, the 
object of the original trust being performed and at 
an end. 

" It now remains with Mrs. Munch and Miss Silberschildt 
to say whether they will constitute Messrs. Palmer and 
Co. their agents for the purpose I have mentioned, or 
have the securities sold and the proceeds remitted to 

them; 
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18S9. them; and until they have so determined, Mr. Hall 

^'^JP'"^ cannot prepare the formal release which he will require 

V, to be* executed by them, and an administrator when 

GocKERELL. appointed. I need scarcely mention that, as regards the 

Lanccfskire esteiie and accumulation of rents, the trustees 

do not ask for a release, because they will Insist that 

they are entitled to the indemnity of the Court when a 

right to that property has been properly established; 

and I am much surprised that this matter has been 

permitted thus to slumber for so long an interval." 

On the 20th of October 1828, Mr. Holt wrote to 
Messrs. Hall and Br&mnley^ the solicitors of Sir C. 
Cockerelli as follows : — 

^^ Messrs. Reid^ Irving^ and Co. request me to say 
that, for the present, they should prefer having the 
Indian securities belonging to Mrs. Munch and Miss 
Silbersckildt transferred into their {Reidy Irving, and 
Co/s) names. I shall be obliged by your stating your 
views as to the best mode of making this disposition, 
and by furnishing me with the draft of such release as 
you may require as to the securities I have mentioned, 
as well as to a moiety of the 2950/. consols. I mentioned 
on Saturday that the stop at the Bank on the 3000Z. had 
been removed, and expected "to have received this morn- 
ing the ingrossments of the releases, as well as your 
assent to Messrs. Cockerel!, Trail, and Co. paying my 
draft for the balance of the account which I agreed with 
Messrs. Freshfield and Son.*' 

On the 16th of October 1829, Freshfield and Son 
wrote to Reid, living, and Co. as follows : — 

" It is now become necessary to consider what shall 
be done with the Indian securities belonging to Mrs. 
Munch and Miss Silberschildt. At present, as you are 

aware, 
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aware, the securities are in the hands of Messrs. Palmer 1839. 
and Co. of Calcutta^ as the agents of the trustees ; but 
as they are now to become the property of Mrs. Munch 
and Miss Silberschildty an arrangement must be made Co^kbrkll, 
for their being delivered over to the agents of these 
ladies, unless they prefer that the securities shall re- 
main with Messrs. Palmer and Co., as their agents, 
rather than have them delivered to any other house. 
If Mrs. Munch and Miss Silberschildt wish to have the 
securities delivered to any other house, a power of at- 
torney must be sent out to enable the firm to give 
Messrs. Palmer and Co. proper discharges; and we 
must, in that case, trouble you to furnish us with the 
names of the partners composing the firm ; but if the 
ladies determine that the securities shall remain with 
Messrs. Pa/m^r and Co., we will procure an authority 
from the trustees here to those gentlemen to hold the 
securities at the disposal of Mrs. Munch and Miss &7- 
berschildt ; and if Messrs. Palmer and Co. addressed a 
letter to the ladies, stating that they do hold them at 
their disposal, a power of attorney will not then be ne- 
cessary. We have, therefore, to request the favour of 
your instructions as to the course the ladies will prefer, 
in order that, if necessary, we may prepare a proper 
power of attorney." 

On the same day, Beid^ Irving, and Co. wrote thus 
to Mr. Ryan of Copenhagen : — 

'* London, 16th October 1829. 
*^ Mrs. MuncKs affairs have been delayed latterly by 
the desire of our solicitors to effect a compromise of the 
interest claimed by her father's estate ; and they have 
hopes of effecting this if a little time be given. In the 
meantime we annex the copy of a letter from them re- 
quiring instructions as to the principal moneys in the 

hands 
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1839. hands of Messrs. Palmer and Co. On this point the 
ladies must decide for themselves. We have no house 
to recommend in Calcutta^ and vire believe Messrs. 
Palmer and Co. to be of the first r9hk. 

« We are, &c. 

** Reidy Irving^ and Co. 
" G. Byan^ Esq., Copenhagen!^ 

On the 19th of October 1829, Freshfield and Son 
wrote to Mr. HoUy — 

** In reply to your application of this morning, we 
beg to inform* you that we did call on Messrs. ^i^, 
Irving, and Co. on Friday last, for the purpose of 
learning the name of an agent to be inserted in the 
power of attorney ; but in consequence of its not being 
determined how the fund in India shall be disposed of, 
Messrs. Iteid^ Irving, and Co. could not enable us to 
proceed, without first writing to the ladies ; and we be- 
lieve that they did this by the post of Friday last. It is 
possible that a power of attorney may not be necessary 
at all; but so soon as we hear from Messrs. Meid^ 
Irving, and Co., we will communicate with you, and use 
every exertion to settle the business." 

On the 27th of October 1829, Mr. Ryan of Copen- 
hagen wrote to Reid, Irving, and Co., — 

" Your esteemed favour of the 16th instant is to 
hand, and I lost no time in laying Messrs. Freshjield 
and Son's letter before Mrs. Munch and Miss Silber- 
schildt, and you have, annexed, translations of a commu- 
nication they have made to me, by which you will jSnd 
they agree to leave their East India securities in Messrs. 
Palmer and Co.'s hands, so that I hope now matters 
will soon be arranged; and: pray get or give me an 

answer 
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answer respecting the other points of their letter to me. 1839. 

They are much in want of funds ; and 1 hope you may ^^^^^ 

be able soon to authorize their drawing for the interest v. 

due on the East India stock, &c." Cockerell. ! 



[The translations alluded to above were as follows.] 

** The ladies are determined, with reference to their 
former orders, not to make any change with the funds 
in Bengal, but wish Messrs. Palmer and Co., as their 
agents, to receive the annual interest and remit it to 
Messrs. Betd, Irving, and Co. The ladies expect the 
promised letter from Messrs. Palmer and Co. respect- 
ing the above funds. The ladies wish to know what 
amount they may now draw for interest due on the 
Bengal funds, and for that part of the said funds of 
which their share is about 1450/., which was removed 
to England a long time back ; also for that part of the 
receipts from the Lancashire estate, which having been 
lying as a deposit for many years in the hands of 
Messrs. Paxton and Co., and which now probably 
amount to some thousands sterling; and, lastly, for the 
third share of the yearly rent from said estate, which 
belongs to the ladies, independent of the suit now 
pending. The ladies wish to be informed by Messrs. 
Freskfield how far the said suit is advanced, and upon 
what it turns. An answer is requested as soon as pos- 
sible." 

On the 2d of Noroember 1829, Freskfield and Son 
wrote to Reidj Irving, and Co., — 

« We beg to inform you, that we have received a note 
from Mr. Holt, informing us that there is a cash 
balance in the hands of Messrs. Cockereli, Trail, and Co. 
of 535/. Is. 4rf. which may be received by you for ac- 
count of Mrs. Munch and Miss Silberschildt. Have 

you 
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18S9. you heard from these ladies respecting the disposal of 

^ ^^^ the securities in India ? " 
Munch 

CocKEEBLu Q^ ^j^^ j2^j^ ^f Naoember 1829, Freshfield and Son 
wrote to Mr. Holty — 

*^ Mrs. Munch and Miss Silberschildt prefer that the 
funds in India shall remain under the management of 
Messrs. Palmer and Co. ; and we shall therefore be pre- 
pared to go through the draft with you, and make ar- 
rangements for settling the business at any time that 
may be convenient to you ; and we will attend any ap- 
pointment you may make for the purpose. We have 
received several enquiries from the ladies, which we 
shall not be able to answer without your assistance." 

By a deed poll, executed by Reid, Irving^ and Ca, 
on behalf of the Plaintiff and her sister, and dated the 
8th o^ January 1830, and purporting to be made by 
the Plaintiff and her sister, and by Mr. HoU as per- 
sonal representative of their father, and by the exe- 
cutors of Sir W. Paxton^ reciting, that the Plaintiff 
and her sister had applied to Evelyn^ Sir Charles Cock^ 
ereU^ and Trail to transfer and pay, or cause, or order, 
or direct to be transferred and paid to the Plaintiff 
and her sister, or their respective attorneys, or some 
or one of them for their respective use, and in equal 
shares, one moiety as well of the sum of 1 65,000 sicca 
rupees, or other sum or sums, or securities which then, 
or at the time of such transfer and payment, should 
comprise the India trust fund, under the care of Messrs. 
Palmer^ as also of the sum of 2950/. Bank 3 per cent, 
annuities, and of all dividends, interest, profits, and 
proceeds, which since the death of Jacob Frederick 
Silberschildt had arisen, or should arise thereupon re- 
spectively, and reciting further, that Sir Charles Cock- 

erell 



) 
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erell wad Trail had accordingly, with the privity and ' ld39. 

assent ais well of Archibald Frederick Paxton. Henry ^T"^"^ 

^ . Munch 

Paxtorij and William Gill Paxton^ the acting executors v, 

of Sir William PaxtoUy the surviving trustee of the C^*^'*^^"^" • 
settlement of 1791, as of William Holt as the personal 
representative of Jacob Frederick Silberschildt, at or 
before the execution of the present deed, made or 
caused, or ordered and directed to be made such several 
transfers and payments, (as the Plaintiff and her sister 
respectively declared,) it was witnessed, that, in con* 
sideration of such several transfers and payments so 
made, or caused, or ordered and directed to be made 
by Evelyn^ Sir Charles Cockerell, and Trails upon such 
request, and with such privity as before-mentioned, 
the Plaintiff and her sister, by and with the privity 
and assent of the person and persons executing the 
present deed, released as well Evelyn^ Sir Charles 
Cockerellj and Trails as all other persons who were, or 
should, or might be the personal representatives of 
Archibald Paxfon, Sir William Paxtoriy and John Le Gros 
deceased, and every of them, from the before-mentioned 
sums and securities so transferred and paid, or or- 
dered and directed to be transferred and paid as there- 
inbefore mentioned, and from all part or share of the 
same under the several thereinbefore recited indentures 
and proceedings, or any of them, in any wise howso- 
ever, and from all claims of the Plaintiff against Evelyn^ 
Sir C. Cockerellf and Traily or any of them, or the 
executors or personal representatives of Archibald Pax^ 
ioriy Sir IF. Paxtouy and John Le Gros, or any of them, 
in respect of the several funds, securities, and money 
so transferred and paid, or ordered and directed so to 
be, or under the thereinbefore in part recited in- 
denture and proceedings, or any of them, or for or in 
respect of any account, matter or thing relating thereto 
respectively. 
Vol. V. P Another 
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1839. Another deed poll of the same date was also exe- 

^'fp^'"^^ cuted by Beid^ Irving^ and Co., purporting to be made 

V. by Mary Elizabeth SUbm-schildt and. the Plaintiff, and 

CocKBBBLU jj^^ ^jjj Paxtmes executors, and was, in all respects, 

similar to the deed poll already stated. 

At the ^d of the month oi January 1830, Mary 
Mizabeih Silberschildt died, having appointed her sister 
Mrs. Munch her sole executrix. 

The original bill in this cause was filed in the year 
1831^ and was amended in the year 1834, and, as so 
amended, was a bill by Mrs, Idunchj in her own right,, and 
as executrix of her sister, against Sir C. CockereU^ 
Trail, and the executors of Sir W. Paxtorf^ who had 
survived his co-trustee Arcfiibald Paxton ; and it prayed 
a declaration, that the release of the 8th of January 
1830, did not operate as a bar to pj*event the Plaintiff 
from recovering the shares of herself and her sister, 
in that part of the trust funds which remained under 
the control of Palmer and Co., and that, if necessary) 
the release might be declared fraudulent and void, as 
against the Plaintiff and her sister; and that the De- 
fendants might be. declared liable to pay and make 
good to the Plaintiff, in her own right and as personal 
representative of her sister^ the shares of the Plaintiff 
and her sister in the 165,000 (a) sicca rupees, or such 
other amount as was remaining in the hands oi Palmer 
and Co. with the interest thereon ; and that the De- 
fendants might be decreed to make such payment ac- 
cordingly, and that, if necessary, an account might be 

taken to ascertaia the amount to be so paid. 

* 

The Defendant, Sir C* Cockerell, by his answer, stated, 
amongst other things, that Archibald Paxton and Sir 

W.Paxton 
(o) 164^999. 
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W. Paaptan did not take any steps for the purpose of 18S9. 
obtaining a transfer to themselves of that moiety of '^^^^^ 
the trust funds which was comprised in the settlement v. 

of 1791. COCKERBLL. 

Before the cause came on to be heard, the Plaintiff 
died; and the suit was revived by Mr. George Reid, 
who had become the legal personal representative of 
Mrs. Munch and her sister. 

The Defendant Trail afterwards died ; and another 
bill of revivor was filed to bring his personal repre- 
sentatives before the Court. 

In consequence of the objection taken for want of 
parties, as reported in the 8th vol. of Mr. Simonis 
Reports (a), a bill of supplement and revivor was filed, 
for the double purpose of bringing before the Court 
the Le Gros family, and a trustee for them, and the re- 
presentativies of Evelyn and Logauy and of reviving the 
suit against Sir Charles Rushout Cockerel^ as executor of 
his father Sir Charles CockerelL In fact, no new party 
was added as representative oi Logan, for Sir C Cock- 
ereU had been^ at the time of his death, Logan^s sur- 
viving executor, and Sir C. R Cockerell^ therefore, now 
succeeded him as hogaris personal representative. 

Another supplemental bill was filed, to bring before 
the Court a child bom to one of the daughters of the 
he Gros family. 

A cross bill also was filed, by Sir C. R. Cockerell 
and the personal representatives of TraiU against the 
Plaintiff Reidy and the legal personal repi*esentatives 

of 

(a) P. 219. 
P 2 
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Munch 
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of Evelyn and Sir fV. Paxton^ prayings in substance, 
that the releases might be considered a bar to the . 
claims set up by Mrs. Munch and her sister, and 
that it might be declared that she was not entitled 
to the relief prayed by her bill, and, at all events, that 
the parties who should be declared liable for the shares 
of Mrs« Munch and her sister, of the funds in the hands 
of Palmer and Co., might have the benefit of a propor- 
tionate part of a proof alleged to have been made against 
Palmer and Co/s estate. 

All these causes came on to be heard together, with 
evidence and admissions both in the original and cross 
causes. Amongst the admissions in the original causes 
was the following, — viz. " That in the year 1810, the 
East India Company authorized their accountant-ge- 
neral and sub-treasurer at Calcutta for the time^being 
to receive, in deposit, bonds or promissory notes of the 
Company belonging to absentee holders, according to 
certain published regulations; but that, previously to 
that year, such bonds or notes could not be deposited 
by the holders thereof, otherwise than in the custody of 
private agents." 

The Vice Chancellor having made the decree reported 
in the 9th volume of Mr. Simons^s Reports^ Sir C. J?. 
Cockerell and the personal representatives of Trail pre- 
sented the present petitions of appeal against the whole 
decree. 

Mr. Knight Bruce^ Mr. Richards^ and Mr. Lqftus 
Wigram^ for the Plaintiff [t. e* Mrs. Munch and her ad- 
ministrator Reid^. 

Mr. Walker^ for the Le Gros family. 

Mr. Jac(A and Mr. Cockerell^ for Sir C. R. Cockerell. 

Mr. ffigram 
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Mr. Wigram and Mr. Sharpe^ for Trflfi/'s represent- 1839. 
atives. v-*-*v^^*^ 

Munch 

Mr. JF. J. Hally for the representatives of Sir tf\ CocxsRELii 

Sir IV. Home and Mr. Skadwellf for the representa- 
tives o{Eoelyn. 

The effect of the arguments appears in the judgment. 



The Lord Chancellor* 

The Vice Chancellor's decree declares Sir C. CockereU 
and Mr. Trail liable to the Plaintiff" for the value of 
82,499 sicca rupees on the 31st oi October 1828, being 
half of 164,999 sicca rupees, the amount of the trust 
fund on that day. The statement in the bill is, that 
before Jfoy 1823, the trust fund vi^as invested in a 
Government Note of the East India Company for ] 64,000 
sicca rupees, which was, on the 81st oi May 1823, paid 
off, and part of the sum received immediately reinvested 
in ianother Government Note for 114,800 sicca rupees, 
' and that the balance remained, as a cash balance, from 
that time, in the hands of Messrs. Palmer & Co. The 
165,000 sicca rupees, with which the decree charges 
Sir C CockereU and Mr. Trails appears to be composed 
of the amount of this note for 114,800 sicca rupees and 
50,200 sicca rupees, the cash balance ill 1828. 

I propose to consider the Plaintiff's claim to the value 
' of the note and to the cash balance separately ; and, first, 
as to the note. Upon this subject, three points are to be 
considered : — 1st. Whether the investment in the note 
in question was unauthorized by the trust deed, and is, 
therefore, a breach of trust ? 2dly. If the investment 

P 8 was 
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1840. was not of itself a breach of trust, whether there was 

^"^T^^^"^ .such negligence, on the part of the trustees, in the manner 

V, in which the trust was executed, as to subject them to the 

CocKBRBUU j^gg which arose from the improper use* of the note by 

the agents. Palmer & Co. ? Srdly. Whether the decree 

of 1809 imposed upon them a new liability, in respect 

of which they are liable for the alleged consequences of 

the provisions of that decree not having been carried 

into execution? 

I propose to consider this third point first, because it 
is the ground of the Vice Chancellor's judgment, and, in 
the view taken of it by his Honour, excludes the necessity 
of considering the other two. In the judgment qf the 
22d of December 1838 (a), his Honour says, ^' It appears 
to me that the ordering part of the decree of 1809 made 
it quite unnecessary to enter into the question which was 
much discussed, namely, what was the sort of investment 
in Jkdia which the trustees were at liberty to make 
under the directions which were contained in the deeds 
of 1774 and 1778/' And again: " It seems to me that 
originally Messrs. Coclereli and Trail acted wrongly in 
not making the transfer which was directed by the 
decree of 1809;" and, in speaking of Mr. Logan^ who 
died in 1809, soon after the decree, he says, '^ It would 
be extremely unjust to say that he shall be made re- 
sponsible for all that was consequent upon the decree of 
1809, for the only liability he could have come under, 
would have been the non-compliance with that decree ;'' 
and, accordingly, no decree was made against his estate, 
although he was one of the trustees of the deed of 
1778 up to the time of his death in 1809, and would 
have been equally liable as the other trustees, Si^r 

a Cockerell 

(a) The Lord Chancellor ap- Simotu* Report of the Vice- 
peara to have quoted from a Chancellor's judgment was not 
short-hand writer's note. Mr, yet published. 
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0. 
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C. CockereU and Mr, Trait^ for any improper invest* 1840* 

ment of the trust fund, which fund, the bill alleges, in 

179S, consisted of bonds and certificates of the East 

India Compamf then deposited with the house after- Cockbbbll. 

wards represented by Palmer & Co. The decree, 

therefore, proceeds upon the ground that the liability of 

Sir C. CockereU and of Mr. Trail arises fnom the decree 

of 1809, and /that the investment in the securities of the 

l^att India Company was not an improper investment in 

execution of the trusts of the deeds of 1 774? and 1 778* 

The original bUl, in the suit in which the decree of 
1809 was made, was filed by Mr. and Mrs. EyleSy she 
being the widow of William Barton^ the settlor of the 
property in 1774, and entitled to a life interest ih the 
iiind; and, upon her death pending the suit, the Haintiff 
Eyle^s interest in the subject matter of the suit was 
reduced to obtaining payment of the interest due up to 
the time of her death, he having no title whatever to any 
part of the principal ; and, accordingly, the decree of 
1809 directs payment to him of the amount of such 
interest ; but it also, though I' apprehend irregularly, 
declares the rights to the principal of the trust monies, 
that being a question endrely between the co-defend- 
ants, and with which the PlaintiiF had no concern. It 
does, however, declare, that one moiety of such principal 
trust monies was vested in the Defendants Archibald 
Paxton and Sir W. Paxtoity upon the trusts of the settle- 
ment under which the Plaintiff in this' cause claims, 
and directed that the amount thereof should be trans- 
ferred and paid over to the Defendants Archibald 
Paxton and Sir William Paxton, upon the trusts of 
that settlement. The liability of Sir C CockereU and 
Mr. Trail is said to arise fi*om their not having acted 
in obedience to this direction ; but there is not only no 
reason to suppose that they were applied to for that 

P 4 purpose. 
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1840. purpose, but conclusive evidence that they never were 

^*rV"^^ The Plaintiff, indeed (a), had no interest in that part of 
Munch , , , . , „ , i 

i>. the decree; and it does not very well appear how that 

CocKERBLL. dircction could have been enforced, if there had been 
any disposition, on the part of the trustees, to resist it. 
But it is clear that the trustees of the settlement, under 
which the Plaintiff claims, and those interested in it, 
might, by new proceedings, have obtained a transfer of 
the funds, all the trusts of the settlements of 1774 and 
1778 having become exhausted by the death 'of Mrs. 
Et/les ; but, until that was actually done, the trustees of 
those settlements continued trustees of the funds for 
that which alone remained to be done in the execution 
of those trusts, namely, transferring one moiety to 
Mrs.X^ GroSj one of the children, or those claiming 
through her, and the other moiety to Mrs. Silberschildti 
the only other child, and those claiming through her, 
being the trustees of her settlement, and those who are 
interested in the trusts of it Until that was done, the 
only trusts they had to execute were the trusts of those 
deeds under which they had undertaken to act. It 
was not competent for any of the parties interested to 
impose upon them any new trusts, by any arrangement 
to which they were not parties. It appears, indeed, 
that Sir C Cockerell and Mr. Trail were named as 
parties to the settlement of the share of Mrs. Silber- 
schildt ; but that they did not execute it. They, there- 
fore, were strangers to it. I am not speaking of any 
fraudulent collusion between different sets of trustees, 
but of one set of trustees holding trust funds upon an 
old trust, which are the subject of a new settlement of 
which others are trustees, who, not calling for a transfer 
of the funds, permit them to remain in the hands of 
the old trustees. If the old trustees simply continue 
to deal with the funds as they were authorized to do 

by 
(a) t. e. The Pluntiff in E^les v. Evefyn. 
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by the terms of their trust, it is not easy to understand 
how they can be made responsible for any loss which 
may arise from the transfer of the funds not having 
been required by the new trustees. Such loss ought 
rather to be attributed to the neglect of the new trustees 
in not calling in the funds; but the effect of this decree 
is to exonerate the- new trustees^ and to make the old 
trustees liable. If, indeed, any such liability attached upon 
the old trustees, it would so attach when the duty arose 
of making the transfer, which, in this case, was the death 
of Mrs. lEyles in February 1 805. The pendency of the 
suit, in which the Plaintiff could have no claim to any 
part of the principal of the trust funds, could not pre- 
vent this duty from arising at that time. The decree, 
which merely declared what was not in dispute in that 
cause^ could not add to this obligation. 



1840. 



MuNdH 

COCKBRELL. 



: It is not, however, necessary to pursue this part of 
the case further, because, if the effect of the decree of 
1809 had been to make it the duty of the old trustees 
to seek out the means of transferring the funds to 
Archibald Paxtofi and Sir W. Paxtoti, though not ap- 
plied to for that purpose, and to impose upon them, 'till 
that was done, a liability to look to the due execution of 
the trusts of the SiJherschildt settlement, it was neces- 
sarily competent for those who were interested in that 
settlement to relieve them from this duty, and to pro- 
tect them against that liability* No man having a right 
to require the performance of a duty, who becon^es a 
party to the delay in the performance of it, can com- 
plain of any consequences which may arise from such 
delay. I am not now speaking of a cestuique trust 
being barred, by acquiescence, from complaining of a 
breach of trust; but of a case in which there was no 
breach of trust, but a mere delay in performbg an 
act, with the concurrence of the parties interested. 

The 
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1 840. The Plaintiff and her sister are admitted to have beam 

^^'^^'^^^ bom in 1793 and 1795 ; and both bad attained twenty*- 
«. one before Mrs. MuncKs marriage in September 1S16W 

CocKBEBLL. j^ jggQ^ ^^ ^iU III SilberschiUt v. PaxUm wa* filed ia 
their names and in the name of their fiitben It was 
said, indeed, that their bill was Bled without thein 
knowledge. That is not material. . They never ap^ 
plied to have their names removed from the. record^ 
bat in 1828, when they most be taken to haiw had full 
knowledge of it mid of what was contained in the pleads 
ings, themselves dismissed it with costs, which, they 
must have paki. That bill makes no complafaat of the 
fiinds not having been transferred to the trustees of the 
settlement of 1791; but^ on the contrary, recognms 
the investment in the note for 164,000 acca rupees^ 
and states that it was held by Sir CL CodkereU and Mr^ 
Trails upon the trusts of the indentures of 1774* and 
1778, and prays an account of the interest , which had 
arisen from it, but does ndt pray any thing Us to the 
principal of the trust ftmds. In 1827» Jacob .iSndier-* 
schildty the father of Mrs. Muneh^ died, whereupon lits 
two daughters became absolutely entitled to the trust 
fufid ; and the correspondence shews that, so far from 
complaining of the trust fund haying remained »upon the 
Indian security, and not having been transferred to the 
trustees of the settlement of 179);, they eKfnress* entire 
satisfaction at the investment and at the mam^emeait 
by Messrs. Palmer and Co;, and express their intention 
to continue it upon the same investment and under the 
same management. I particularly allude to Mr^HMs 
letter of the 17th oi August 1827, Mrs. MuruA's of the 
6th of November 1827, arid the letter of Mrs. Munck and 
Miss SilberschUdt to Messrs. Paxto% Cockerel^ Trdily and 
Co. of the 5th ot February IS^Sj saying that they had 
auth^ized Messrs. Beid and Co. to receive^ the income, 
but that it was their wish that the capital lAouId remiiin 

in 
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ia the same situation and und^ that management^wlueh 1840. 

had for $o many years regularly discharged it, and* ^"1^*^^^^ 

which they hoped apd begged. M^sr^. Pa^m, Coderellf v. 

Trailymd Co. would continue to do fpr them as. forf* Cockbrbli.. 

merly. That this request w^ not, complied with arose 

from Mr. HalPs objecting to his clients, Sir C. Cockerell 

and Mr, TVail^ continuing responsible £[^ the.trpst^as 

appears from Mr. HoU^s letter to Messrs. Beid and C6. 

of the 20th of J% 1823. The letters of JF^-es^M and 

Son of the 16th of October lS29,,o( Bei4 aiki Co^ofthe 

same day, of Fres^fieldand Son. of the I9th of Qatobm^ 

2d of NcmmbeTj a^ 12th of Nopembir 1829, a^d ot 

Mr. Ib^an of the 27th of Odober 1829, prov^ beyond all 

doubt, the knowledge of Mxs* Munch, and her «bter of 

the manner in which the funds had been invested and 

managed up to ,that time, and, instead of complaining of 

their not having been transferred to the trustees of the 

settlement of 1791» e^chibit a decided intention of con^ 

tinning them in the same investment and under the 

same management in India. 

How is it possible, after this, for those who represent 
Mxs.Munck and her sister to say tq. Sir C.Cockerett 
and Mr. Trail -^^^ Yon ought, in 1805. or 1809, to 
have transferred these funds to the trustees of die set* 
tlement of 1791 ; and, because you did not do so, you 
must make good a loss arising from the failure and 
misconduct of Palmer and Co. iii 1830." It would be 
strange indeed if, to such a demand^ Shr C CockereU 
and Mr. TVaiV could not answer, with effect— '<< We 
were never requested to make the transfer; and in 
1827, at least, you knew that the securities remained in 
the hands of Palmer and Co. and under their control, 
and requested that they might so continue. Had you 
then expressed dissatisfaction, or requested a transferj^ 
the fund was safe, and no loss would have been sus-^ 

tained ; 
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1840. tained; but, with your concurrence and approbation, 

^'^T^^^^''^ the fund was left with them, and lost by their miscon- 

V. duct m 1830 ; and now you ask us to make good a loss 

CocKERBLL. ^hjch has arisen from our acquiescence in your wishes, 

and in compliance with your request." 

In ISSTj upon the death of the father of Mrs. Munchj 
all the trusts of the settlement of 1791 were exhausted; 
and to have transferred the funds to the trustees of that 
settlement would have been absurd — they belonged 
absolutely to Mrs. Munch and her sister. At that time no 
loss had been sustained. They not only did not demand 
a transfer, but requested that they might remain upon the 
same investment and under the same management as 
before ; and this under the best advice, both legal and 
mercantile. If Sir C Cockerell and Mr. Trail were bound 
to execute the directions of the decree of 1809, by 
transferring the funds to the trustees of 1791, it was 
competent for them to do so in 1827; and it is equally 
clear that it was, at that time, competent for Mrs. Munch 
and her sister to dispense with their so doing, and to 
relieve them from such liability; and that they did so, ap- 
pears to me to be established, beyond all doubt, by the 
correspondence and the recitals in the release of the 8th 
oi January 1830. 

I am, therefore, of opinion that if the decree of 1809 
imposed any new duty upon the trustees of 1774 and 
1778, and subjected them to any new liability, the con- 
duct of the parties interested relieved them from such 
duty, and discharged them from such liability. 

I must also observe, upon this part of the case, that 
this supposed effect of the decree of 1809 was not put 
forward, as a ground of charging the trustees, in the 
bill, and was not much relied upon at the bar : negli- 
gence 
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gence in leaving the trust funds in the hands of the 1840. 

agent, part not invested and other part in the power of ^^tP'^^^ 

the agent, being the principal ground relied upon for v, 

supporting the decree. I proceed, therefore, to examine Cockerell. 
this part of the case. 

It is, I think, quite clear that no breach of trust is 
established as to the security upon which the trust 
property was invested, so far as it was invested in. the 
Government paper of the East India Company. The . 
settlements of 1774 and 1778 were Indian settlements; 
the settlor is described as of Bengal; the property 
settled was in that, country; the settlement of 1774 . 
directs the trustees to invest the funds in the Company's 
interest notes, if the same can be procured. The deed 
of 1778 directs the trustees to lay out the funds on 
some good and sufficient public or private security or 
securities, at the best and highest interest that could be 
had or obtained for the same, and provides for the 
appointment of new trustees in the place of trustees de- . 
parting from India. The notes upon which the trust 
fund was from time to time invested answer these de- 
scriptions; and no case is made out of there being any 
other Company's notes or public security in India which 
would so far better answer the description as to shew 
that such notes were not in the contemplation of the 
settlement. I am, therefore, of opinion, that the invest- 
ment upon these notes was not an improper investment. 

But the most important question remains — Was there 
such negligence in the conduct of the trustees, as to the 
dealing with, and management of, these securities, as to 
make them liable for the loss that has been sustained ? 
The first subject upon which negligence is, by the bill, 
imputed to the trustees is, ^^ the not having caused the 
notes to be indorsed and made payable to themselves^ 

whereby, 
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1840. whereby^ according to the course of proceeding ob- 
Tj'^JJ'^^ served by the officers of the East India Company, the 
o. 'ftgents, Palmer and Co., would have been prevented 

from sellingi pledging, or disposing of the same, or re- 
ceiving the money thereby secured without the concur- 
rence of the trustees, but would not have been pre- 
cluded from receiving the interest and dividends from 
time to time payable thereon, or from receiving from the 
Govemmdnt, in lieu of the old bonds or notes when paid 
off, new bonds or notes made payable to the trustees." 

The most plausible argument for charging these 
trustees'with the loss appears to me to be, -that it was a 
breach of trust, from the commencement, to permit the 
trust money to be invested upon any security not in the 
names of the trustees : but that argument, I think, iails, 
if it be proved that no additional security could have 
been obtained by the note having been taken in the 
names of the trustees; for, whether the power over the 
note, nece^arily vested m Palmer ^ni Co., arose from 
the note having been inade out to them, or from having 
been indorsed to them, or from their being authorized 
to act as the attomies^ of the trustees, must be immate- 
rial;'^^ the real question being, not how the power was 
conferred, but whether it was necessary, or according to 
the ilksuri course of business by which such transactions 
are 'irianaged, that such power .should be vested in 
f^iits.' If the' nMes hkd been made or indorsed pay- 
able to the trustees or their order ^ which appears to have 
been tiie form of them, Messrs. Pa&i^ and Co. would 
have had no power over the notes except by the in- 
dorsiement or order of the trustees, or under a power of 
attorney from them ; but either the order or the power 
of attorney wbuld have given them the same power as 
th<3y in fact possessed by the notes having been made 

out to thehiselves. 

If 



Munch 
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J If ibe Plaintiff bad proved tbat the fund, being in- 1840. 
vested in the iu>tes of the East India Company, could 
bave been managed in Jndiat aecording to the usiial 
course of business, without its being within the power of Cockerell. 
agents, a case either of breach, of trust from the manner 
in wittcb the notes were taken,. or of negligen<^ in^ not 
tafcitig prefer measures to secure the fund, might have 
been mads out; and it occurred to me, at one time, that 
the Plaintiff might: be entitled to an inquiry upon that 
point : but, upon examining the pleadings and the evi- 
deaee^ I. do not think tbat & case has been made out for 
such an inquiry, or that there, is the least probabiliiy of 
any oreadt from sudi an inquiry, except -additional ex-* 
pense rand delay. The deed «f 1778 endeavoured to 
provide for the trustees being alwajw resident in Indian 
and, therefin*^ contained a. power, whether effectual or 
not is'inrataterial, to substitute new trostees for those 
who in%ht leave India ; > but that power was to be ex- 
ercised, by WllUam ^r/o;i ooly,^ and be died iti I799i 
When, therefore^ Sir (T. Qxierell left India m 1805^ 
and Mr* ^W/ in 1809, at which periods they respee-* 
tivsely: ceased ito be parsers in^e^house of Palmer &id 
Co.^ so power existed of appointing i|ew trastees iil 
their place: and the question is, how those trustees, 
whilst' absent fron[i Indian were to manage these -■ trust 
fiinds remaining in Indian Without perihttting the agents 
in India to have any pdW^r over them; This most im« 
pm-tant point iii the Plaintiff's c&se, if capable of proofs 
bas ^not been proved by her; but, on the contrary, it 
iippears to ib6 that the reverse has been proved. These 
lioleS' are securities liable to be paid bff, upon notice, at 
nntertain periods, 6f to be exchtoged for othbr tiotes. 
It was, therefore, hecessary,- either that Ifaere should be 
persons' in Indid atitihorized to receive such payment 
and to d^I "with the hotes, or that, tipon every trwisac- 
tfofi^ «pfecid auflioi'ity isiheittiafce procured from England. 
- The 
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1640. The latter, from the distance^ would be attended with 

^T"^"^''^ necessary inconvenience and probable loss, and is not 
Munch -^ ^ , . , 

r. proved to be, and cannot be supposed to be, the course 

CocKBBBLL, ugQaHy adopted; and, in charging trustees with loss 
from the misconduct of agents, it is not sufficient to 
prove that it might have been prevented by extra- 
ordinary care and caution. The trustee is not held 
liable, if, acting strictly within the line of his duty, he 
exercised reasonable care and diligence. 

Another mode, by> which the possibility of danger 
might have been avoided, is stated, in the bill, to have 
been open to the trustees, namely, to deposit the notes 
with the Accountant-General of the Court, under a 
regulation of December 1810 ; but that plan would, ac- 
cording to the regulations printed in the Government 
Gazette Extraordinary of the 31st of December ISIO, in 
some of the cases provided for, have equally required, 
upon each transaction, the authority of the proprietor, 
or the intervention of an agent acting under a power of 
attorney in India. And there, is no proof that such a 
mode of proceeding was practicable, regard being had 
to the necessary management of the fund, or so far con- 
sistent with the usual course of .business under similar 
circumstances as to make the non-adoption of it a breach 
of trust. It is also to be. observed, from the copies of 
notes admitted in evidence, that,: up to 1822,. all .the 
nptes were made, pay able to Messrs. Palmer and Co., 
on account of Mrs. £yles and her children. , This was 
omitted in the note of the 3 1st of March 1822 and. those 
which followed, whether by the direction o? Palmer and 
Co., or by the omission of the public officer, does not 
appear; but there is no evidence to shew that. Sir C. 
CpckereUjBOid Mr. Trail had any knowledge of the change 
in the form of the note. . It is also to be observed, that the 
release of the Sth of Januaty 1830 proves that the Plain- 
tiff 
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tiff not only knew, and did not disapprove of, the fund 1840. 

being under the management of Messrs. Palmer and Co., ^^tT'^^'^*^ 
u i_ i_ I 1 I ^ . Munch 

but that they had the power of varying the securities, .». 

which they could not have had without having power ^^^ckerell. 
over the fund itself. 

It was, however, then said, that, supposing the se- 
curity was not improper, and that the course of ma- 
nagement adopted would not, of itself, subject the trus- 
tees to liability, yet, with the knowledge they had of 
the circumstances of Palmer and Co., there was cul- 
pable negligence in leaving the security under their 
control. Several passages were read, from the answers, 
as to the Defendants' knowledge of the pecuniary situa- 
tion oi Palmer and Co., the result of which is, that they 
had no knowledge of their being insolvent, or likely to 
fail, until the arrival, in this country, of the news of 
their having stopped payment; but that, for some 
months before January 1830, they believed them to be 
under temporary difficulty: that in 1826 or 1827 they 
began to overdraw their account; but the Defend- 
ants, believing their representations that their embar- 
rassments were only temporary, permitted them so to 
do; they, Palmer and Co., promising to reduce the 
amount by large remittances and consignments ; which 
they failing to do, in July 1829, directions were sent to 
India to take measures for recovering the balance, 
which then amounted to 400,000/., having increased to 
that sum from 150,000/., the amount in 1827. 

At what time the note for 114,800 sicca rupees was 
applied by Palmer and Co. to their own use, does not 
appear ; but, in addition to the oath of the Defendants 
that they had no suspicion of the insolvency or proba- 
bility of failure of Palmer and Co., there is the fact that, 
from 1827 to 1829, they were permitting that house 

Vox.. V. Q largely 
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1840. largely to increase the balance due from them, and 
^fJJV^*^ were, thereby, in fact, lending them money to the amount 
«. of 260,000/. What the Plaintiff ought to bring home 

CocKERELL. ^^ ^j^^ Defendants, upon this part of the case, is, rea- 
sonable ground for apprehending, from what they knew 
of their circumstances, the danger of Palmer and Co. 
appropriating to themselves the note for 114,800 sicca 
rupees, the property of others. I do not say that no 
degree of pecuniary distress coming to the knowledge of 
the trustees would not make it their duty, if possible^ to 
remove from their power the note in question ; but I 
do not think that any such case is made out against 
Sir C Cockerell and Mr. Trail. Their conduct, with 
respect to their own affairs, proves the confidence they 
placed in Palmer and Co. ; and I am not now con- 
sidering whether there was culpable negligence in leaving 
a sum of money in the hands of persons so circum- 
stanced, but a security, which could not be affected by 
their pecuniary situation, or endangered by any reason 
short of a grave offence committed by them. 

I am, for these reasons, of opinion that the Plaintiff 
has failed, as to the note for 114,800 sicca rupees, in 
making out a case of breach of trust, either from the 
nature of the original investment, or from culpable 
negligence in the management of it. 

The question as to the money balance appears to me to 
be subject to a very different consideration. From the 
account ending on the 30th of April 1823, it appears that 
Messrs. Palmer and Co., having received 164,000 sicca 
rupees in payment of the note they had before held, re- 
invested only 114,800 sicca rupees, which produced a 
money balance in their hands of 48,452 sicca rupees. This 
balance was never afterwards diminished, but amounted, 
in January 1830, the time of the failure, to 50,199 

sicca 
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sicca rupees. Permitting this part of the trust fund to 
remain in the hands and upon the personal securi^ of 
Messrs. Palmer and Co,, was not authorized by the 
provisions of the deeds of 1774 and 1778, but was a 
direct breach of trust, made known to Sir Charles 
Cockerell and Mr. Trails by the transmission of the ac- 
counts to the house in London in which they were 
partners. This, I think, imposed an original liability 
upon them, from which they could not be relieved, even 
if they were able to shew that the loss was a result 
wholly unexpected, and most unlikely to arise from the 
course adopted. 

If, indeed, it had appeared that the Plaintiff and her 
sister, being absolutely entitled to the fund, had had 
full knowledge of so large a cash balanee being left in 
the hands of Messrs. Palmer and Co., and had sanc- 
tioned its being left with them, the liability of the trus- 
tees would have been discharged ; but I not only do 
not find any evidence to satisfy me that this was the 
case, but there is, I think, much reason to suppose that 
they imagined that the whole trust fund in India was 
invested upon the security of the Company's notes. 
Mr. Holty in his letters of the 17th of August 1827, 
the 20th of May 1828, and the 20th of October 1828, so 
considers it ; and in the Plaintiff's own letters, express- 
ing a wish that the funds should remain under the 
same management, the whole is spoken of as invested 
in the same manner; and no allusion is made to any 
cash balance. The release of the 8th of January 1830 
accurately states the position of the funds ; but when 
that was executed, the insolvency had taken place, 
and the loss was completed. 

I, therefore, do not find any such knowledge in 
the cestuique trusts of the position of the fund, and 

Q 2 such 
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1840. sacb sanction, founded upon such knowledge, as is 
^MuNCH "^cessary to exonerate the trustees from that which 
V. was clearly a breach of trust. And here the distinction 

must be marked between the degree of knowledge 
and sanction necessary for the purpose, and that 
which is necessary to preclude the cesluique trust from 
complaining of that not being done, the omission 
to do which, with the concurrence of the cesiuique trusty 
never constituted a breach of trust. In the first case, 
it is used to release a right and discharge an obligation 
already perfected by the breach of trust ; in the latter, 
only to prevent a right from arising from the non-per- 
formance of a duty which it was competent for the 
cestuiqtie trust to dispense with. There is, therefore, no 
inconsistency in considering the transaction between the 
parties as sufficient to preclude the Plaintiff from com- 
plaining of the decree of 1809 not having been carried 
into execution, and as wholly insufficient to purge the 
breach of trust, which had been committed by per- 
mitting the large cash balance to remain in the hands of 
Palmer and Co. The release of the 8th o{ January 1830, 
and its recitals, strongly marks the distinction. It recites 
the order or decree of 1809, and that the trustees, 
having been for many years past in this country, the 
management of the trust funds in India had been in- 
trusted to the care of the house of Palmer and Co., who 
had from time to trme varied the securities for the same 
as occasion required, and received the proceeds thereof, 
and had annually remitted the same to the house of 
Paxton and Co., for the benefit of the parties entitled 
thereto; — and that, without any complaint of the securities 
having been so left under the management of Palmer 
and Co., — but that they had, upon the request of the 
Plaintiff, been directed to be transferred by them to 
the Plaintiff ; and then the Piaintiif releases tiie trjistees 
generally. 

Being 
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Being of opinion that the Plaintiff' has, under the 1840. 
circumstances, no ground of complaint against the trus- ^P"^^"^ 
tees, on account of the trust fund, so far as it was in- «. 

vested upon securities, having been left under the ^^■^■**w^ 
management of Messrs. Palmer and Co., it is not 
material to consider how far this instrument could be 
supported as a release as to that part of the fund : but 
I am now considering it as evidence of the previous 
knowledge, approbation, and sanction, on the part of 
the cestuique trusty of that part of the fund which had 
been so invested, having been left in India^ and under 
the management of Palmer and Co., and, consequently, 
of the decree of 1809 not having been acted upon; of 
which, coupled with the correspondence, it is, I think, 
conclusive proof. But it furnishes no such proof as to 
the cash balance; it contains no recognition of tlie 
propriety of the position of that part of the trust 
fund, nor indeed of any knowledge of such position, 
until the moment at which an order for its transfer to 
the Plaintiff had been given ; for which reason, and 
because the security of that part of the fund depended 
entirely upon the solvency, and not upon the honesty 
and integrity of the agents, as was the case with the 
security in their hands, I agree with the Vice-Chan- 
cellor in thinking, that the release can operate nothing 
in favour of the trustees. The cestuique trusty upon 
this part of the transaction, was entitled to the most 
full and correct statement of all the trustees knew of 
the circumstances of Palmer and Co. before they could 
be barred by a release, the effect of which was to give 
up a right wiiich already belonged to them, of holding 
the trustees liable for the breach of trust as to the 
cash balance. 

In the laborious consideration I have given to this 
part of the case, I have not found any difficulty as 

Q 3 to 
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1840. to the principle of the Court applicable to the sub- 

^^^^^ ject. Upon referring to the case of Clougk v. Bond (ar), 

9. I have not discovered any reason for doubting the 



<!0CKERELL. 



accuracy of the rule which I, in that case, deduced 
from the previous authorities. The difficulty in this 
case has been the adaptation of the rule to the very 
complicated and novel circumstances which the evidence 
presents. 

The result is, that the bill must be dismissed, with 
costs, as to so much of it as seeks to make Sir C, 
Cockerell and Mr. Trail liable for the loss sustained 
by the misapplication, by Messrs. Palmer and Co., 
of the note for 114,800 sicca rupees, and that there 
must be a decree, with costs, for the Plaintiff's 
share of the amount of the cash balance at the time 
of the failure of that house ; and, as the ground of this 
decree is a breach of trust sanctioned and adopted by 
the trustees, though originally committed by the act 
of their agent, I think the Vice-Chancellor's decree 
right in giving interest upon that sum at 51. per cent. 
from that time. There are to be no costs of the 
appeal. 

As to the question of the Paxlons* costs, I do not 
think it was necessary for the Plaintiff to proceed 
against the trustees of the settlement of 1791, or their 
estates. If they are liable, it must be upon grounds 
totally different from those upon which the estates of 
Sir C Cockerell and Mr. Trait are charged; both 
may be liable, but the liabilities are different : there is 
not any which affects both in common. 

As 

(fl) 3 Mi/lne ^ Craig, 490. 
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As to the costs of Mr. Le Gros^ and of the repre- 1840. 
sentatives of Mr. Eoelyn and of Mr. Logan^ the ^P^^"^^ 
Vice-chancellor, in 1836, decided that they were all v. 

necessary parties to the suit ; and from that order there ^^kbrbll. 
was no appeaL If they had been originally made 
parties, the Plaintiff must have paid their costs of so 
much of the bill as I now dismiss ; and this, I think, 
the Plaintiff must now do : and the costs of the De- 
fendants, who have appealed, of this part of the suit, 
which the Plaintiff will pay, will include the additional 
costs incurred by those parties not having been ori- 
ginally made Defendants. As to that part of the suit of 
which I direct the representatives of Sir C. CockereU and 
Mr. Trail to pay the costs, the Vice-Chancellor's order 
of 1836 decided that the Plaintiff could not prosecute 
the suit without those parties being before the Court ; <« 

and as, in the result, no decree is made against them, 
they must have their costs from the Plaintiff: but if, as 
the Yice-Chancellor decided, it was necessary to make 
them parties, in order to prosecute the claim against 
Sir C. CockereU and Mr, Trails the estates of those 
parties must repay to the Plaintiff* such costs as the 
Plaintiff is so compelled to pay ; but against this there 
ought, I think, to be set off any additional costs which 
Sir C. CockerelVs and Mr. TraiVs estates may have to 
pay, from those parties not having been made original 
Defendants to the suit. Such additional costs were 
occasioned by the error of the Plaintiff, and the De- 
fendants ought to be indemnified against such addi- 
tional costs as it may have occasioned. If required, an 
account must be taken of the assets of Sir C CockereU 
a.nd Mr. TraU. 
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The Lord Chancellor's order on the appeals was 
finally drawn up in the following terms : — 

" His Lordship doth order thaKthe Decree made in 
the above causes, dated the 22d day o( December ISSS, 
be varied and added to, so that, with such variations and 
additions, the said decree do stand and be as if the same 
had originally been as follows, that is to say: His Lord- 
ship doth order that the bill in which Sir Charles Rushout 
Coclrerellj John Studhohne Bfownrigg^ and Janies Cosmo 
Melvill are Plaintiffs be dismissed out of this Court, 
with costs ; and his Lordship doth order that it be re- 
ferred to Mr. Wingfield^ the Master to whom these 
causes are referred, to tax such costs ; and his Lordship 
doth order that such costs, when taxed, be paid by the 
said last-mentioned Plaintiffs : and, in the other suits, 
his Lordship doth declare that the late Plaintiff, Har^ 
riet Elizabeth Munch^ was not, in her own right, or as 
the legal personal representative of Mary Elizabeth 
Silberschildty deceased, in the pleadings in this cause 
named^ bound by the releases bearing date the 8th day 
of January 1830, in the pleadings of this cause men- 
tioned, or either of them, as to the sum of 25,099 sicca 
rupees, and 12 annas, hereinafter mentioned; and his 
Lordship doth order that it be referred to the said 
Master to inquire and state to the Court what was the 
value, in English money, on the 31st day of October 
1828, of the sum of 25,099 sicca rupees, and 12 annas, 
being one moiety •of the sum of 50,199 sicca rupees, 
and 8 annas, the amount of so much of the trust fund 
in the pleadings mentioned^ as on the said 31st day 
of October 1828, was in the hands of Messrs. Palmer 
and Company in the pleadings mentioned, as a cash ba- 
lance; and it is further ordered, that the said Master 
do calculate interest, at the rate of 5/. per cent, per 

annum, 
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annum, .upon what he shall sO: find to be the value 
or the said sum of 25,099 sicca rupees, and 12 annas, 
from the said 31st day of October 1828 ; and his Lord- 
ship doth declare that the estates of the said Sir Charles Cockbrbll. 
Cockerell and Henry Trail are liable to pay and satisfy 
to the Plaintiff, George Beid^ what the Master shall 
ascertain to have been the value, in English money, 
of the said sum of 25,099 sicca rupees, and 12 annas, 
on the said 31st day of October 1828, and the said 
interest thereon calculated as aforesaid : 

*^ And his Lordship doth order, that the said bill of 
supplement and revivor, in which George Reid is Plaintiff, 
and Matthew Denziloe and Elizabeth Ann his wife, and 
William Beaufoy Le Gros^ George William Hawesj Ann 
Evelyn^ and Sir Charles Rushout Cockerell are Defend- 
ants, be dismissed out of this Court, with costs, against 
Matthew Denziloe and Elizabeth Ann his wife, William 
Beattfoy Le Gros^ George William Hawes^ Ann Evelyn^ 
and Sir Charles Rushout Cockerell^ as representative of 
William Logan deceased, but not as against the said 
Sir Charles Rushout Cockerell^ as representative of Sir 
Charles Cockerell deceased ; and that the said supple- 
mental bill in which the said George Reid is Plaintiff, 
and Letitia Jane Denziloe Defendant, be dismissed out 
of this Court, with costs ; and his Lordship doth order, 
that it be referred to the said Master to tax such costs; 
and his Lordship doth order that such costs, when 
taxed, be paid by the said Plaintiff, George Reid; and 
it is ordered, that in taxing such costs, the Master do 
distinguish such parts of the same costs as were in- 
curred in respect of so much of the said supplemental 
suits, for the costs of which the estates of the late 
Defendants, Sir Charles Cockerell and Henry Trails are 
hereinafter declared liable, from such parts of the same 

costs 
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costs as were incurred in respect of so much of the 
same suits as are hereinafter dismissed against the said 
late Defendants with costs : 




V. 
COCKERBLL. 



*^ And it is ordered, that it be referred to the said 
Master to tax the said Defendants, Archibald Frederick 
PaxtoHj Henry Paxton^ and William GUI PaxUnu, their 
costs of the said original and revived suits against 
them; and his Lordship doth order, that such last- 
mentioned costs, when taxed, be paid by the said 
Plaintiff George Reid ; and it is ordered that, in taxing 
such last-mentioned costs, the Master do distinguish 
such parts of the said last-mentioned costs as were 
incurred in respect of so much of the said suits, for 
the costs of which the estates of the said late De- 
fendants, Sir Charles CockereU and Henry Trails are 
hereinafter declared liable, from such parts of the said 
costs as were incurred in respect of so much of the 
same suits as are hereinafter dismissed against the said 
late Defendants with costs : 

" And his Lordship doth order, that it be referred 
Co the said Master to tax the costs of the late Plaintiff 
Han'iet Elizabeth Munch^ and of the said Plaintiff 
George Reid, of so much and such parts of the said 
original, revived, and supplemental suits, in which they 
are respectively Plaintiffs, as relate to that part of the 
trust fund in the pleadings mentioned, which appears 
to have been in the hands of Messrs. Palmer and Co., 
in the pleadings named as a cash balance : 

^^ And his Lordship doth order, that, in taxing the 
costs of all parties of such parts of the said suits for the 
costs of which the estates of Sir Charles CockereU and 
Henry Trail are hereinafter declared liable, the Master is 

to 
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to inquire and ascertain what additional costs have been 18.40. 

incurred by reason of the said late Plaintiff Harriet Eliza^ TT^^*^*^ 

•^ Munch 

beth Munch, having omitted to make the said Defendants, v. 

Wizaheth Ann Denzihe, late Elizabeth Ann Le Gros, Cockerell. 

William Beaufoy Le Gros, Ann Evelyfij and the personal 

representative of William Logan in the pleadings named, 

parties to the said original bill ; and by reason of those 

several Defendants having been brought before the 

Court by the said bill of supplement and revivor, filed 

by the said George Reid on the 8th day o( March 1837, 

instead of having been made parties to the said original 

bill, having regard to the facts, that upon the death of 

the late Defendant Henry Trail, who was the surviving 

acting personal representative of the said William 

Logan, and died in the month o( February 1835, a sup« 

plemental bill would have become necessary, and that 

upon the marriage of the said Elizabeth Ann Le Gros in 

Octobet* 1836, another supplemental bill would have 

become necessary ; and the said Master is to ascertain 

and certify the amount of such additional and extra 

costs ; and his Lordship doth order, that the amount of 

such additional costs is not to be allowed or included 

in the amount of costs for which the estates of the said 

Sir Charles CockereU and Henry Trail are declared 

liable as hereinafter is mentioned, but is to be deducted 

therefrom : 

*^ And his Lordship doth declare, that the estates 
of the said Sir Charles CockereU and Henry Trail are 
liable to pay and satisfy the costs of the late Plaintiff 
Harriet Elizabeth Munch, and of the Plaintiff George 
Reid, of so much and of such parts of the said original, 
revived, and supplemental suits, as relate to that part of 
the said trust fund which appears to have been in the 
hands of the said Messrs. Palmer and Co., as a cash 
balance, and also the costs which the said George JReid 

shall 
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1840. shall pay to the said Defendants, Archibald Frederick 

^^T"^^^^ Paxtotiy Henry Paxton^ WiUiam Gill Paxton^ Matthew 

€7. Denzilocy and Elizabeth Ann his wife, William Beatifoy 

CocKERELL. j^ Q^^^^ Gcorgc WHUam Hawes, Ann Evelyn, and Sir 

Charles Rushout Cockerell^ as the personal representative 

of the said WiUiam Logan, and Letitiajane Denzilocy of 

so much and such parts of the said origina], revived^ and 

supplemental suits as relates to such last-mentioned 

part of the said trust fund, after making such deduction 

as aforesaid : 

"And his Lordship doth order, that the said ori- 
ginal, revived, and supplemental suits, in which the 
said Harriet Elizabeth Munch and George Reid are re- 
spectively Plaintiffs, be dismissed, as against the late 
Defendants Sir Charles Cockerell and Henry Trail, and 
the Defendants Archibald Frederick Paxton, Henry 
Paxton, WiUiam Gill Paxton, John Studholme Brownrigg, 
James Cosmo Melvill, and Sir Charles Rushout Cockerell, 
as the personal representative of the late Defendant Sir 
Charles Cocker ell, so fiir as the said original, revived, 
and supplemental suits relate to the moiety claimed by the 
same two Plaintiffs respectively, of the government note 
for 114,800 sicca rupees in the pleadings mentioned^ 
with costs ; and his Lordship doth order, that it be re-* 
ferred to the said Master to tax the said late Defendants 
Sir Charles Cockerell and Henry Trail, and the said 
Defendants John Studholme Brownrigg, James Cosmo 
Melvill, and Sir Charles Rushout Cockerell, as the per- 
sonal representative of the late Defendant Sir Charles 
Cockerell, such last-nientioned costs ; and his Lordship 
doth order that the same, when taxed, be paid by the said 
Plaintiff George Reid: 

«^ And it is ordered, that the said Master be at 
liberty, in certifying what is to be paid in respect of 

costs 
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costs to either party, to deduct thereFrom what he shall 1840. 



Munch 



certify to be due from such party in respect of costs^ to 

be paid by such party to the other : v. 

COCKERBLL. 

*^ And his Lordship doth order, that if the said De- 
fendant Sir Charles Rushout Cockerellj the executor of the 
said Sir Charles Cockerell^ shall not admit assets of the said 
Sir Charles Cockerell sufficient for the purposes aforesaid, 
then the said Defendant Sir Charles Rushout Cockerell 
is to come to an account before the said Master, for the 
personal estate and effects of the said Sir Charles Cockerell 
come to his hands or to the hands of any other person 
or persons by his order, or for his use; and if the said 
Defendants, John Studholme Brownrigg and James Cosmo 
Melvill, the acting executors of the said Henry Trails 
do not admit assets of the said Henry Trail sufficient 
for the purposes aforesaid, then they are to come to an 
account before the said Master, for the personal estate 
and effects of the said Henry Trail come to their hands, 
or to the hands of any other person or persons by their 
or either of their order, or for their or either of their 
use: 

*^And for the better taking the said accounts and 
discovery of the matters aforesaid, the parties are to 
produce before the said Master, upon oath, all deeds, 
books, papers, and writings in their custody or power 
relating thereto, and are to be examined upon interro- 
gatories as the said Master shall direct, who, in taking 
the said accounts, is to make unto the parties all just 
allowances : 

**And his Lordship doth reserve the consideration 
of all further directions, and of the subsequent costs 
of these suits, until after the said Master shall have . 
made his report : 

« And 
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1840. "And it is ordered, that the said Sir Charles 

'^UcNCH R^<^ Cockerellj and the Defendants John Studholme 
V. Brawnrigg and James Cosmo MelviU respectively, do 

pay unto the Defendants Ann Evelyn, Matthew Den-- 
ziloej and Elizabeth Ann his wife, George William 
Hanoes and Letitia Jane Denziloe, and William Beaufhy 
he Gros, their respective costs of the said petition 
of appeal, to be taxed by the said Master; and 
it is ordered, that the sums of 20/. and 20/. de- 
posited by the said Sir Charles Bushout Cockerell and 
by the said Defendants, John Studholme Braamrigg 
and James Cosmo MelviU, with the Registrar, on setting 
down the said petitions of appeal to be heard before his 
Lordship, be returned to the said Defendants re- 
spectively ; and his Lordship doth not think fit to make 
any order with respect to the costs of the said other 
parties of the said petitions of appeal : 

" And any of the parties are to be at liberty to apply 
to this Court as they may be advised." 
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BETWEEN 

CHARLES VANDERGUCHT - - Plaintiff; Aug.i.s. 

AND ^OV. 16. 

The Honourable WILLIAM DE BLAQUIERE 
and Lady HARRIET his Wife, ROBERT MONT- 
GOMERIE,and the Honourable PETER BOYLE 
DE BLAQUIERE - - - Defendants. 

THE bill in this cause, as amended, sought to en- Husband and 
_ n n , Wife, who were 

force payment, out of a sum ot 380/. per annum, separated, 

payable by the Defendant, General the Honourable entered into 
i J J ' an agreement 

WiUiam De Blaquiere, to Lady Harriet his wife, of two in writing, 

debts, of 225/. and 13/. 85., due from her to the Plaintiff, SSSnft!L 
and for one of which, viz. 225/., she had accepted a bill gether again, 
of exchange in the Plaintiff's favour. that^ jn"he 

event of a 
fnture separ« 
The original bill was filed on the 15th of December, ationfora 

1837, against the husband and wife only, praying. Particular 

amongst other things, an injunction to restrain the hus- wife should 

band from paying the 380/. per annum, therein described come'of her "" 

as two yearly sums of 300/. and 80/., to the wife; and on own fortune, 

the 12th of February y 1838, before her answer came husband was 

in, an injunction, as prayed, was granted by the Vice- entitled to 

Chancellor, thath^ 

mother should 
indemnify him against her debts. 

They afterwards separated, for the cause referred to by the agreement, and the 
wife obtained a divorce in the Ecclesiastical Court, and a sentence for permanent 
alimony to an amount exceeding the income of her fortune. That alimony was 
regularly paid by the husband, and he received the income of her fortune. 

The wife accepted a bill of exchange in favour of a creditor of her own. 

In a suit by that creditor, an injunction was granted to restrain the husband 
from paying to the wife the annual amount of the income of her fortune, as the 
validity of the agreement for future separation, under which &he was entitled to such 
income, was not in dispute between the husband and wife. 

Whether such an agreement would be. held valid, if disputed, qtusre, 

Sevible, the Court will not interfere, either to compel or to restrain the payment 
of alimony, as such, except so far as to grant a writ of ne exeat against the husband. 
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Chancellor, upon affidavit of service of notice of motion, 
and upon affidavit of merits. 

La()y Hmriet afterwards put in her answer, and 
moved, before the Vice-Chancellor, that the injunction 
might be dissolved; and, upon this motion, His Honor 
made an order, on the 11th of July^ 1838, dissolving 
the injunction, with costs. 

A report of His Honor's decision will be found in 
the 8th volume of Mr. Simons^s Reports^ p. 315. 

The bill w^as subsequently amended, in the month of 
Jantiary 1839, and, as amended, its material statements 
were, in substance, as follows : 

That previously to the marriage of the Defendants 
William De Blaquiere and Lady Hmriet his w^fe, then 
Lady Harriet Taams/tefidy the sum of 6000/., being 
Lady Haniefs fortune, was assigned to Lord Bayning^ 
since deceased, and the Defendants Bobert Montgomerie 
and P. B. De Blaqtiia-e^ upon trust to pay the income 
of it to the Defendant William De Blaquiere for his life : 

That, before the month of November 1812, William 
De Blaquiere and Lady Hatriet differed, and separated 
from each other; but that on the 7th o{ November 1812, 
on the occasion of their again beginning to live together, 
an agreement was signed by William De Blaquiere and 
Lady Harriet, and by the Marchioness Townskefid her 
mother, and Mr. Harrington Hudson, who had married 
her (Lady Harrietts) sister, by which it was provided, 
that if Lady Harriet should repeat accusations against 
her husband with respect to conjugal infidelity, he 
should be at liberty to carry her to Mr. Hudson% who 
would receive her, and that upon such a removal, she 
should become entitled to the whole income of her own 

fortune. 
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fortune, for her separate maintenance, and likewise to 
receive from her husband the further sum of 100/. per 
annum for the maintenance and bringing up of her 
child, with particular provisions as to the length of time 
during which the child should remain with her; and 
that, with the income of her own fortune and the al- 
lowance for the child so long as the same should be 
continued to her, she^ should maintain herself and her 
child, and not incur any debts for which her husband 
might become liable; and that her mother, the Mar- 
chioness Taamshend^ should indemnify her husband 
against the payment of any debts which she (Lady 
Hatriet) might contract, beyond the before mentioned 
allowance, provided she was permitted to receive the 
income of her own fortune regularly, and the allowance 
for the child as long as he continued under her care : 



1839. 




That the husband and wife continued to live together 
until the month of June 1814, when she made accu- 
sations against him with respect to conjugal infidelity ; 
and that, in that month, they again separated ; and that 
she then, or shortly afterwards, went to reside with Mr. 
Hudson; and that they had ever since lived separate 
from each other : 



That, upon the last mentioned separation. Lady 
Harriet became entitled to receive, for her separate 
maintenance, the income of her fortune ; and that the 
husband continued to receive it from the trustees, and 
to pay it to Lady Harriett or her mother, for her use, 
until her separate maintenance was increased by the 
sentence for alimony afterwards mentioned ; and that, in 
particular, he made such payments in the year 1819 
and up to May 1820 : 

That, in February 1819, Lady Harriet instituted a 

suit in the Consistory Court of London^ against her 

Vol. V. R husband. 
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husband, for a divorce by reason of adultery ; and that, 
in the progress of such suit, she applied to the Court 
for permanent alimony ; and that, by her allegation of 
faculties, she stated that her husband was entitled, for 
his life, under the marriage settlement, to an income 
of 800/. being the interest of the before mentioned 
60002L which was then laid out on mortgage ; and that, by 
his answer to that allegation, he admitted that such was 
the case ; but stated that, under an agreement made with 
his wife and her mother, he had for several years 
regularly paid, and then continued regularly to pay, 
to Lady Harriet^ for her separate use, the whole of the 
before mentioned income of 3002. : 



That the Judge of the Consistory Court, by his de- 
cree or sentence, dated the 16th of Mat^ 1820, pro- 
nounced for the divorce, and allotted to Lady Harriet 
880/. per annum, as permanent alimony, to be paid 
quarterly from the date of the sentence : 



That the 880/. per annum was allotted for alimony, 
on the principle of giving to Lady Harriet the yearly 
sum of 802., in addition to the yearly sum of 800/. then 
paid to her as before mentioned; and that the before 
mentioned agreement was not put an end to by the sen- 
tence, but that Lady Harriet was entitled, in case of 
need, to obtain or compel payment, by means of the 
agreement, of the income of her own fortune, in part 
satisfaction of the alimony : 

That for many years past the alimony had been paid 
quarterly by payments due on the 16th otFebruatyj the 
16th of Jl%, the 16th of August^ and the 16th of No- 
vember, by William de Blaguiere^ to Lady Harriet, at 
Messrs. Herries, Farquhar, & Co/s, who were her bankers, 
for her account ; and that she had received the same, 
and was then in the receipt thereoi^ for her sole and 
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separate use, maiDtenance, and benefit; and that William 1839. 
De Blaquiere had been permitted to receive the income 
of the 6OOO/.5 or the securities on which it had been 
invested, and that he was then in the receipt thereof by 
the authority of the trustees : 

That, on the 8th of June 1835, Lady Harriet was 
justly indebted to the Plaintiff for goods, money, and 
other valuable considerations in the sum of 225/., which 
she promised to pay out of the before mentioned sepa- 
rate income and maintenance, and to charge the same 
therewith ; and that, for that purpose, she agreed to ac- 
cept the following bill of exchange drawn by the Plain- 
tifl^ viz., — *^ London^ June 8th, 1835, 225/. One month 
after date, pay tp my order the sum of 225/. for value 
received. To the Right Honourable Lady Harriet de 
Blaquier^9 Palace, Hampton Courts C. Vanderguchi ;^* and 
that she accepted the hill by writing thereon the words 
following, — *^ Harriet de Blaquiere^ payable at Messrs. 
Herries, Farquhar, & Co.:** 

That the bill was presented at Messrs. Herries^ Far^ 
quhar, & Co.'s, when due, and was dishonoured ; and 
that the 2252L with. interest thereon, from the 8th of July 
1835, remained due to the Plaintiff: 

That, besides the 225/. and interest, Lady Harriet 
was indebted to the Plaintiff in sums amounting to 
IS/. 8^. for goods sold and delivered to her at various 
times, which sums, at the time of the sale and delivery 
of such goods, she promised and undertook to pay to 
the Plaintiff, out of the before-mentioned income and 
maintenance, and to charge the same therewith. 

The bill charged, that, as William de Blaquiere was 
living separate from his wife^ and allowed and paid her 
the before mentioned yearly sum for her separate main- 

R 2 tenance 
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tenance (which was a suitable maintenance for her), he 
was not liable to pay her debts, and that the Plaintiff 
was without remedy against him. 

The bill prayed an account of what was due to the 
Plaintiff in respect of the 2251. and the interest of it, 
and the other sums due to him from Lady Harriet ; and 
a declaration that the amount due to him was a charge 
on the S80/. per annum payable as alimony as aforesaid, 
and the arrears thereof; or otherwise that it might be 
declared that, by virtue of the agreement of the 7th of 
Naoember 1812, Lady Harriet was entitled to receive 
the income of the 6000/. specifically, in part payment of 
the S80/. per annum; and that the amount so due to the 
Plaintiff was a charge on such income, and the arrears 
thereof; and that an account might be taken of the ar- 
rears of the 380/. per annum, or of the income of the 
6000/., as the case might require ; and that the amount 
so due to the Plaintiff, together with his costs of the 
suit, might be paid to him out of such arrears and the 
growing and future payments of the 380/., or of the income 
of the 6000/., as the case might require ; and that, in the 
mean time, the same might be paid into Court ; and that 
William de Blaquiere, Robert Montgomeriej and P. B. de 
Blaquiere might be restrained, by injunction, from pay- 
ing any sum or sums on account of the before mentioned 
yearly sums, or either of them, or the arrears thereof, or 
any part thereof, to Lady Harriet^ or for her use, or on 
her account, and that she might be restrained from receiv- 
ing payment thereof, or of any part thereof, by herself, 
or any person or persons, for her use or on her account. 

The original bill and the affidavit of merits in sup- 
port of it did not state the agreement of the 7th of 
November 1812 as such, but stated that 300/. per annum 
was payable to Lady Harriet by the General, under an 
agreement made on their separation in 1814, and that 

80/. 
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80/. per annum additional was payable to her by him 
under the sentence of the Ecclesiastical Court. Lady 
Harriet^ by her answer to the original bill^ denied that 
it was ever agreed between her and the General that he 
should pay to her SCO/, per annum, or any other sum. 
That denial, however, was qualified by her answer to 
the amended bill, as will be presently seen. By her 
answer to the original bill she admitted the acceptance 
and dishonour of the bill of exchange. 



1839. 




After her answer to the original bill was put in, but 
before the motion to dissolve the injunction was heard, 
an affidavit was made, verifying the agreement of the 7th 
of November 1812; but the reporters are informed that 
the Vice-Chancellor considered that it was in opposition 
to the answer, and that, therefore, it was not read before 
his Honor. 



Lady Harriet de BlaquierCf by her answer to the 
amended bill, put in on the 24th of May 1839, admitted 
the marriage settlement, and that, by it, the 6000/., being 
her fortune, was assigned to the three trustees before 
mentioned, upon trust to pay the interest to William de 
Blaquiere during his life ; and stated that, in the month 
oiMay 1812, William de Blaquiere took her to the house 
of Mr. Harrington Hudson^ her sister's husband, and 
there left her, and forbade her to return to his house, and 
that she continued at Mr. Hudson^s until sometime in the 
month of November 1812, living separate and apart from 
her husband ; and that, according to her belief, in or 
about the month of October or November 1812, William de 
Blaquiere consented to put an end to the state of separa- 
tion, on the terms of Lady ^TarnV^'s undertaking not again 
to accuse him of conjugal infidelity, which she accord- 
ingly undertook to abstain from doing, submitting, in that 
respect, to the terms imposed by William de Blaquiere; 
and that she believed it was also understood or arranged 

R 3 that 
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that Mr. Hudson would again receive her, if mother 
separation should take place, or to some such effect; 
and she thought it not improbable, and was disposed to 
believe, although she had no recollection thereof, that 
William De Blaquiere and herself respectively, on the 
last mentioned occasion, signed some writing, agreeing 
to live together, and expressing, on her part, an agree- 
ment or undertaking to the effect before mentioned ; and 
she believed that, in or about the month of November 
1812, a reconciliation took place, and was agreed upon 
in manner and upon the terms before mentioned; and 
she said that she did not recollect signing the agreement 
of the 7th ot November 1812 stated in the bill; and that 
if it should appear that she, in feet, signed the agree- 
ment in the bill stated, or any such agreement, she 
believed she signed it under the impression that the 
same was only an agreement for a reconciliation, and 
for the observance of certain terms and conditions on 
her part in regard to her conduct towards William De 
Blaquiere, in certain respects, as the price of such 
reconciliation; and that she tfras not aware that any 
paper signed by her contained any stipulations in regard 
to separate maintenance; and that she certainly, accord- 
ing to her recollection and belief, never concerned her- 
self with any matter relative to separate maintenance, 
her anxious attention being thieri, as she verily believed, 
confined to her reunion with her husband; and that, 
under the circumistances, impressionis, and belief before 
mentioned, she, in her answer to the original bill, denied, 
in manner therein stated, the existence of any agree- 
ment for a separation between herself and William de 
' Blaquiere, or for a separate maintenance; and that she 
was the rather induced to make such dehial, because no 
such agreement was madel at the time when the sub- 
sequent and final separation in June 1814 took place 
between her and her husband, or afterwards, and because 
no such agreement or any agreement was made on the 

occasion 
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occasion of the former separation in Ma^ 1812. She 
admitted, that, in or about June 1814, she >made accusa* 
tions against her husband with respect to conjugal in- 
fidelity, and that they then again separated ; but that her 
husband, upon that occasion, took her to her mother's, 
and there left her, and that she did not then or after- 
wards go to reside with Mr. Hudson^ either in pursuance 
of the agreement or otherwise. She said that, to the 
best of her recollection and belief, during the period in 
the amended bill mentioned, William deBlaquiere never 
made any payments or payment direct to her, but made 
such payments as he did make to her mother, during 
her life ; and that after her mother's death, which was 
in the month of March 1819, she believed she received, 
from several persons whom she mentioned, up to the 
month of May 1820, several sums which she mentioned, 
amounting to 875/., which, she believed, were sums paid 
to those persons by William De Blaguiere for her use. 



1889. 




She admitted that her allegation of faculties in the 
Consistory Court and her husband's answer to it, and 
the judge's sentence, were to the purport stated in the 
amended bill. She said that the whole 380/. was given 
as and for alimony; and she believed that the amount 
thereof was fixed by reference to the amount of the 
income derived by William de Blaguiere from her 
fortune and to his other means ; and that she was ad- 
vised that the agreement mentioned in the bill, if any 
such there were, was put an end to by the sentence ; and 
that she was not entitled, in case of need, to obtain or 
compel payment by means of such, if any, agreement, of 
the income of her own fortune, in part satisfaction of her 
alimony. She believed that her husband had received, 
and was then in the receipt of, the income of the 6000/., 
and that that sum was then invested in 3 per cent 
consols, in the names of the surviving trustees of the 
marriage settlement 

R 4 The 
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The answer of the Defendant William de Blaquiere 
to the amended bill, put in on the 30th of July 1839, 
admitted the agreement of the 7th of November 1812, 
and that from the time of the separation of 1814, 
to the sentence of alimony, he received the income 
of the 6000/., and paid it to, or for the use of. Lady 
Harriet ; and that, since that sentence, he had received 
the income of the 6000/., or of the securities upon 
which it had been invested, and that he was still in 
such receipt ; and that the 380/. per annum, allotted for 
alimony by the sentence, had been paid by him to Lady 
Harriet^ through Messrs. Herries^ Farquhar^.ii Co., 
his bankers, by quarterly payments, which became due 
at the times mentioned in the bill ; and that the last of 
such payments was made in the month of May then 
last; and that the 380/. per annum did constitute a 
suitable maintenance for Lady Harriet ; and that he 
was advised that he was not liable at law to pay her 
debts ; and that he intended to continue to pay the 880/. 
per annum, quarterly, to Lady Harriet^ or to Herries^ 
Farquhar^ & Co., unless restrained by the Court from so 
doing. 



The Plaintiff now moved, upon these answers, and 
upon the aflSdavit verifying the agreement of the 7th of 
November 1812, that the Vice-Chancellor's order of the 
11th of July 1838 might be discharged or varied; and 
that the costs paid by the Plaintiff, in pursuance of it, 
might be repaid to him ; and that the Defendant William 
de Blaquiere might be restrained from paying the income 
of the 6000/., or the 380/. per annum, to Lady Harriet ; 
and that she and her agents might be restrained from re- 
ceiving the income of the 6000/., or the 380/. per annum ; 
and that the Defendant William de Blaquiere might be 
ordered to pay into Court the income of the 6000/., or 
the 380/. per annum. 

Mr. 
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Mr. Stuart and Mr. James Parker^ in support of the 
motion. 

Mr. Jacoby Mr. Wigramj and Mr. Uoyd^ for Lady 
Harriet de Blaquteref in opposition to the motion, con- 
tended that the agreement of 1812 was illegal and void, 
as being made with a view to a future separation, and 
that it, in effect, gave General De Blaquiere the 
power of divorcing his wife when he pleased, and that 
neither that agreement itself, nor any income supposed 
to be derived under it, could be recognized by the 
Court; that the agreement must be considered to have 
been repudiated by the Ek;clesiastical Court, and, if ever 
binding, to have been superseded by the separation 
which had taken place under the sentence of that Court; 
and that the whole 380/. per annum must be considered 
to have been paid as alimony ; that, as alimony, which 
was the creature of the Ecclesiastical Court, it could 
not be anticipated or charged ; and that, even if any 
part of it could be considered as an allowance for 
separate maintenance, as distinguished from alimony, it 
would not be susceptible of being charged or antici- 
pated, any more than a payment of a sum of money 
for housekeeping expenses ; and that an allowance for 
separate maintenance was, in this respect, different from 
separate property, which was the creature of Equity, 
and was dealt with in Equity as property. They fur- 
ther contended, that, even if the 380/., or any part 
of it, were chargeable, either as alimony, or as sepa- 
rate maintenance, or as separate property, there had 
not been, in the present case, any charge of it, or any 
attempt to charge it, and that the mere acceptance of 
the bill of exchange, which did not allude to it, could 
not operate as a charge upon it, or as an agreement to 
charge it. They stated that the present annual income 
of the 6000/. was only 220/., arising from an investment 
in 3 per cent, consols. 

Mr. 
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Mr. WiWrahamj for General de BUujuiere. 

Mr. Siuarty in reply. 

The following cases were referred to : — 

The reports of the present case, in the Ecclesiastical 
Court, in 3 Phillim, 258., and 3 HaggarcCs Ecclesiastical 
Reports^ 322., Wilson v. Wilson (a), Davis v. Davis (i), 
Mytton V. Mytton (c), Ashton v. Ashton (rf), Harvey v. 
Harvey (e), Colmer v. Colmer {g\ Oxenden v. Oo:^- 
&»(*), Rodney v. Chambers (i\ DwrarU v. TV/%(A:), 
J<?^ V. TkwrUym (/), Westmeath v. Salisbury (m), &f^r/ v. 
Kirkwall (n), &£W^5 v. Coofe. (o) 



iViw. 16. 2%^ Lord Chancellor. 

The bill prays, in the alternative, either for payment 
out of the 380/., payable by General de Blaquiere to 
Lady Harriet^ his wife, under a decree for alimony by 
the Ecclesiastical Court, or out of the income arising 
from 6000/., her fortune, which was settled upon their 
marriage, and for an injunction to prevent Lady Harriet 
from receiving any part of such income until payment 
of the Plaintiff's demand. In February 1838, the 
Vice-Chancellor granted an injunction, on affidavit of 
notice, the Defendant Lady Harriet de Blaquiere not 
appearing. She afterwards put in her answer, profes- 
sing ignorance of the agreement by which 300/. was 
secured to her, and representing the whole 380/. to be 
alimony; and, in July 1838, moved to dissolve the in- 
junction. 



(a) 2 i7dgg- Consist, Rep, 205. 
lb) lb. 204 n, 

(c) 5 Hogg, Consitt, 657. 

(d) 1 Rep, Cha. 87. 

(e) 2 Cha, Ca, 180. 
(g) Moseley, 118. 

{h) GUb, Rep. 1,4* 2 Vem. 493. 



(t) 2 East, 285. 

{k) 7 Price, 577. 

(/) 2 J?. 4- C. 547. 

(m) 5 Bligh, 539. see 566. 

(n) 3 Mad, 387. 

(o) 8 Sim. 321 It. 
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junction. On the part of the Plaintiff^ the agreement 
of the 7th of Naoember 1812, under which -she was 
entitled to receive the income arising from the 600O/.9 was 
verified (a) ; but^ according to the report of the case in 
8 Sim. 315., the judgment proceeded entirely upon the as- 
sumption that the 380/. was to be considered as alimony; 
and the Vice-Chancellor dissolved the injunction, with 
costs, upon the ground that the Plaintiff had mis-stated 
his case, by representing that the 300/. a year was sepa- 
rate property of the wife. 



1839. 




If the whole 380/. were to be considered as alimony, 
and if there were nothing else in the case, I should 
agree with this judgment, because no case having been 
referred to in which this Court has exercised its juris- 
diction over alimony, except (a) in granting writs of 
ne exeat^ and the decision in Stones v. Cooke, by Lord 
Lyndhvrst, as reported 8 Sim. 321., not being against it, 
I should hesitate to assume such jm'isdiction ; and, if the 
Court is not to exercise it for the purpose of compelling 
payment of alimony, it follows that it would not interi- 
fere, by injunction, to prevent the wife from receiving 
what it had no jurisdiction to award to another claim- 
ing through her. But it has not been explained to me 
why the Plaintiff's case, as stated in his bill, and resting 
upon the agreemefat of the 7th of Naoember 1812, was dis- 
regarded in the Vice-Chancellor's Court (6). From that 
agreement, as verified, it appears that the husband and 
wife had before separated ; and, having agreed to live 
together again upon certain conditions, it was agreed, 
through the intervention of the wife's relatives, that they 

should 



(a) Turn. 4* Etut. 322. ; Oldr 
ham Y. Oldkaniy 7 Ves. 410. 

(fi) The reporters believe that 
his Lordship was not aware that 



the afi&dayit) verifying this agree- 
ment, was not read in the Court 
below. 
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should live together ; but thftt if the wife should again 
accuse th^ husband of infidelity, that they should again 
separate ; and that, in that case, the wife should receive 
the whole income of her fortune, that is, of the 6000/. 
to which, by the marriage settlement, the husband was 
entitled for life, for her separate maintenance ; that, 
with that income, she was to maintain herself, and not 
to incur any debt for which the husband might become 
answerable; and the wife's mother, who was a party to 
the agreement, agreed to become surety for the wife, 
and to indemnify the husband against the payment of 
any debt which the wife might contract beyond the 
above allowance, provided she was allowed to receive 
the income of her fortune. 



The anticipated separation took place in 1814; and 
in 1819 the wife instituted a suit in the Ecclesiastical 
Court for a divorce, upon the ground of adultery by the 
husband, and obtained a sentence for that purpose, and 
the Court allotted to her 880/. per annum for alimony. 



The Plaintiff's demand is for articles furnished to 
the wife, in respect of which she accepted a bill, dated 
the 8th of June 1835, drawn by the Plaintiff, for 225/., 
upon her, and made payable at Messrs. Herries & Co. 
It was contended, and there seems to be reason to sup- 
pose, that the 380/. was fixed by adding the 80/. to the 
300/i she was entitled to receive as interest of the 
6000/. ; but the sentence giving alimony takes no notice 
of her title to the 300/., but directs payment of the 
whole 380/. as alimony, {a) 

Assuming that the 380/. was to include the inte- 
rest of the 6000/., it is clear that the wife cannot be 

entitled 

(a) 3 Hagg, 522— 3S9. J Phillim. 25S. 
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entitled to receive both ; but if she was entitled to re- 
ceive the interest of the 60002. under the agreement, 
I do not find any thing in the case to deprive her of 
that right Her title to whatever might be the amount 
of such interest would be better under the agreement 
than under the decree for alimony, as not being subject 
to the discretion of the Ecclesiastical Court, and as 
having the trust fund itself as her security, instead of 
the personal liability of the husband. If, then, her title, 
under the agreement, to the income of the 6000/. be 
good, and has not ceased to exist, this case does not 
differ from the many others which have occurred, in 
which this Court has given to a creditor of a married 
woman, to whom she has given a bill for the debt (a), a 
remedy against her income settled to her separate use ; 
and, if so, this Court would not hesitate to give effect to 
such a right in the creditor, by preventing the married 
woman from receiving her separate income whilst the 
creditor remained unsatisfied. 



18S9. 




But it was argued that the agreement was illegal, as 
providing for a future separation, {b) If it were neces- 
sary to decide that point, the difficulty of endeavouring 
to reconcile the different authorities upon that subject, 
and to extract a sound rule firom them all, would be 
to be encountered. In Rodney v. Chambers (c), a cove- 
nant providing a separate maintenance for the wife, in 
the event of a future separation, was held good. In 
Durant v. Titley {d) it was held good in the Court of 
Exchequer, and bad in the Exchequer Chamber by 
Lord Tenterden and Lord C. J. Dallas; but in Jee v. 
Thurlaw (^), Lord Tenterden ssiys, that the Judges who 
decided Durant v. Titley did not intend to shake any 

former 

(a) 5 Madd. 387. 4 Sim, 82. (c) 2 Easty 283. 

5 M.^ K. 209. \d) 7 Pricey 577. 

{b) 2 East, 283. 2 J9. ($• C. {e) 2 Bam. ^ Cress, 547,, see 

547. Jacob, 126. 140. 651. 
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feriner decision ; and in JVestmeath v» Salisbury (a) the 
Court of Chancery in Ireland having held such a provision 
illegal^ and an appeal having been brought before the 
House of Lords upon other grounds, so that. this ques- 
tion was not before the House for decision, Lords 
Eidon and Lyndkurst expressed very decided opinions 
against the legality of such provisions for future separ- 
ation. There are, no doubt, shades of distinction between 
the circumstances of those cases, and some facts in this 
case, which differ from them all, and particularly in this, 
—that the agreement, providing for the event of a future 
separation, was not entered into when the parties were 
living together, but was the price and condition of 
terminating a state of separation. There are many 
other cases applicable to this subject; but those I have 
referred to are sufficient to shew, if the question of the 
legality of the agreement were to be decided between 
these parties, that the question is of too much import- 
ance to be disposed of upon an interlocutory applica- 
tion. It could only be properly decided at the hearing; 
and an injunction in the meantime would be much of 
course. But it will be to be considered how far, between 
these parties, such a question can arise. The Plaintiff 
does not seek to enforce the contract, but only to esta- 
blish a title to the fruits of it when carried into effect, 
and to receive payment, from the wife, or those about to 
pay it to her, out of such fruits, sufficient to discharge 
his demand. I think, therefore, that, so far as relates 
to the 300/. per annum under the agreement, there must 
be an injunction as prayed, which leaves untouched the 
title to the alimony. 



The minutes of this order, as drawn up, discharged 

so much of the Vice-Chancellor*s order as directed the 

Plaintiff 
(a) 5 Bligh^ N. S. 339,, see 366. 
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Plaintiff to pay costs to Lady Harriet; and it ordered 
that the costs paid under that order should be repaid, 
and that an injunction should be awarded to restrain 
General de Blaquiere from paying the income of the 
6000/, to Lady Harriet^ until further order. 
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Vander- 

otjCHT 

De 
Blaquiere. 



Mr. Sttmrt and Mr. James Parker^ on behalf of the Nov. so. 
Plaintiff, afterwards applied to the Lord Chancellor to 
extend these minutes, so as to direct that the income 
of the 6000/. should be paid into Court. 

Mr. Jacobj Mr. Wigram^ and Mr. Uoyd^ for Lady 
Harriet de Blaquiere^ opposed the application. 

Mr. WHbraham, for General de Blaquiere^ did not 
object. 

7%^ Lord Chancellor refused the application, with 
costs. 



On a subsequent day, however, upon the application 
of Lady Harriet de Blaquiere herself, and with the 
concurrence of the Plaintiff and General de Blaquiere, 
an order was made for payment into Court of the arrears 
then due of the 380/. per annum, and of a part of the 
next accruing payment of that sum. 



1840. 
Jufy 4. 



The reporters are informed that the suit was after- 
wards compromised. 
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J^ 1. CASE V. DROSIER. 

Dee. 17. 

Testator de- HT^HIS was an appeal from an order of the Master of 

^1^ two X ^g Rolls, allowing a general demorrer to the bUI. 

trastees for 

nilSe^th^^ The question turned upon the construction of a will 

to,de¥i8edoDe stated m the bill, 
estate to his 
grandson A, 

for life, with ^ f^n report of the case below will be found in the 

remainder to 

AJs sons in second volume of Mr. Keen^s Reports, {a) -- 

tail male, with 

remainder to 

J.'s daughters Mr. Wigram, Mr. Girdlestone^ and Mr. Gardner 

with'rl.^" ' stated the argument in support of the demurrer, (ft) 
mainder to 

*^ ndson B ^^* ^^^^^ *°^ ^^* Heath were heard in support 

for life, with of the bill, 
similar re- 
mainders to __ 1 . . «. 1 . -mm- 

B.*s issue, and The authonties referred to m argument were : Morse 

devised the ^^ jr^^j Ormonde Ic); TMett v. TMettCd), EUicombe v. 

otoer estate ^ 

to P. for life, Gompertz (^e)j Wilmot v. fFtlmot{g), Ranelagh y. Rane^ 

SJtTSS"" ^5* (*)» Goodiwn V. Clark (/), Feam^s Contingent Re- 
sons in tail mainders 

Snd«?o Ws W 2 '*«•' »«*• W 5 ili«M: 99. 1 «»,. 382. 

daughters in (^) It seems to have escaped {d) Ami. 177. 194. 

tail general, observation that the Appellant's (e) 5 Mylne 4* Crmgy 1S7. 

with remain- counsel ought to have begun. (g) 8 Vet. 10. 

life *^th' ^® Attomey^Generalv. Aspinall, (A) 2 iUyiw? ♦ Jri?«i, 441. 

similar re- ^ J^/ne 4* CV-a^, 613. (f) 1 Lev, 3S,^ and I ^Slui. 102. 

mainders to 

Jiis issue; and he declared the trusts of the 500 years' term to be that, in case either 

A, or B, should die without issue, whereby the survivor of them would become entitled 

to both estates, 2000/. should be raised for each of the testator's two granddaughters. 

A, died, leaving a daughter, and then B. died without issue, whereupon the two 
estates became united in A.*% daughter ; but, as both il. and B, were dead, the event 
of the survivor o( them becoming entitled to both estates did not happen. 

Held, that if it was intended that the 2000/. should be payable in case of an union 
of both estates happening otherwise than in the lifetime of one of the two grandsons 
(il. and B,)y such intention was too remote. 
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mainders (a), Brisiow v. Boothby (ft), Egerton v. Jones (c), 1839. 

Bales V. Conn (rf), -4z7on v. Brooks {e\ Barlow v. Sal^ """TT^^^ 

^^te)> Crowder v. Stone (k). Doe v. Wainevoright {i\ v. 

Brownmord v. Edwards (k), Roper v. Hallifax (l\ Doe ^^kosier. 
«?e»i. Lumley v. Scarborough, (m) 

At the conclusion of the argument in support of the 
bill, 

7%^ Lord Chancellor said he would hear the reply 
of the counsel who supported the demurrer, 'if, upon 
consideration, he should think it necessary. 



The Lord Chancellor. Bee. i7. 

After the Appellant had concluded his case at the 
hearing of this appeal, I was so impressed with the im- 
possibility of its being maintained, that I declined hear- 
ing the Respondent, for the purpose of my considering 
the case in private. The result of that consideration 
has been to confirm the opinion I had so formed. The 
testator first created a term of 500 years, and, subject 
to that term, devised one estate to his grandson Thomas, 
for life, remainder to his sons in tail, with remainder to 
his daughters in tail general, remainder to his grandson 
Philip, with similar limitations; and he devised another 
estate in the same manner, only putting Philip before 
Thomas. And he declared the trusts of the 500 years' 
term to be that, in case either Thomas or P////ip should 

depart 

(a) Pp. 476. 614. (h) 3 Russ. 217. 

(b) a Sim. <$• Stu 465. (i) 5 T. R. 427. 

(c) 5 Sim. 409. (*) 2 Ves. Sen. 243. see 248- 
id) 4 Sim. 65. {t) 8 Taunt. 845. 

(<?) 7 Sim. 204. (m) 5 A. ^ K. 2. 897. 

(g) 17 Ves. 479. 

VoL.V. S 
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18S9. depart this life without issue, whereby the survivor oF 
them would become entitled to all his estates comprised 
in the said term, that his trustees should raise 2000/. 
for each of his grand-daughters, through whom the 
Plaintiff claims. Thomas died, leaving a daughter and 
Philip surviving, and afterwards Philip died without 
issue, whereby both estates became united in Thoma^s 
daughter ; and the Plaintiff's case is that, therefore, the 
2000/. became payable. It is clear that the event upon 
which that sum was made payable has not happened ; 
for, although Philip has died without issue, there was 
no survivor of Thomas and Philip to take both estates- 
To read the word " survivor" as " other" will not alter 
the case, both the grandsons having only life estates; 
but the Appellant contends that the intention being to 
make the 2000/. payable upon the union of the two 
estates, the provision must l)e considered as applicable 
to that event, though happening after the death of the 
grandsons and during the possession of their issue. If 
so, it must be applicable to the union of the two estates 
'during the possession of remote as well as of immediate 
issue. Indeed, the dying without issue would mean an 
indefinite failure of issue, unless confined by the pro- 
vision that it must happen during the life of the sur- 
vivor, which restriction this argument excludes ; so that 
the 2000/. would, upon that construction, be payable 
either upon an indefinite failure of issue generally, or, at 
least, of the issue male, or issue of daughters who were en- 
titled to take the estates (and I will assume that the latter 
is the true construction), and the Appellant thereupon 
argues that this is only a legacy charged upon the estate 
upon the failure of an estate tail, which is not void for 
remoteness. But why is such a charge not void for 
remoteness ? Merely because, being after an estate tail, 
it is barrable by recovery, as was the case in Morse v. 
liord Ormonde; but, in this case^ the 2000/. is charged 

upon 
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upon, or is part of, a term anterior to the estate tail, and 18 39. 
therefore not barrable by recovery, but to be enjoyed 
only upon the failure of the issue male, or of the issue 
of daughters of one of the grandsons. There is no gift 
of the 2000/., except in declaring the trusts of the term, 
and that term would not be affected by the recovery. 
Bales V. Conn (a), affirmed by the Lord Chancellor 
in 1831, is a direct authority upon that point, which I 
have no disposition to disturb, (b) It is also to be ob- 
served, that the bill expressly contends that the term 
and the 2000Z. charged upon it are not barrable by a 
recovery. It makes the Defendant pretend that a re- 
covery had been suffered of the estate first given to 
Thomas^ and then charges that all the interests under 
the recovery are subject to the term ; but if the term 
and the charge upon it be not barrable by recovery, 
then there is no ground for contending that the charge 
is not too remote. 

There is, therefore, no possible construction of the 
gift of the 2000/., which, in the events which have hap- 
pened, as stated upon the bill, would support the Plain- 
tiff's claim. I am, therefore, of opinion, that the de- 
murrer was properly allowed by the Master of the 
Rolls, and that the appeal must be dismissed, with costs. 

(a) 4 iSi'ifi, 6S, (b) See 2l\so Ropery, HaVifajf, 

8 Taunt. 845. see 869. 
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Dec, \ 2, 13,^2^. 



HILL V. GOMME. 



A., by deed, 
contracted 
with B„ that, 
in consider- 
ation of 100/. 
expressed to 
be paid to A, 
by B. he (A,) 
would main- 
tain, educate, 
and apprentice decree, 
jff.'s child, a 
boy of five 
years, and that 
if he had no 
child of his 
own, 5.'s child 
should, in 
case of his 
attaining 
twenty-one 
years, have all 
his {A,h) real 
and personal 
estate at his 
death, subject 
to a life in- 
terest for his 
widow. 

It appeared, 
from the cir- 
cumstances of 
the case, pro- 
bable, that 

the apparent consideration of 100/. was not, in fact, paid, or intended by either party 
to be paid, and that it was stated in the deed pro formd only. There was some 
evidence that the child was at A.^% house after the date of the deed, but it appeared 
doubtful whether the child ever lived with A. in the manner provided by the contract, 
and he soon after was residing with his father (jB.), and the Court was satisfied that 
A, and B,, by agreement between themselves, abandoned the contract, and that the 
status of the child had not been altered by any thin^ done by A. in pursuance of the 
contract. Upon a bill filed by the child, after the death of i^.. Held, that the contract, 
having been abandoned by the contracting parties, could not be enforced by the 
child. 

Whether this Court would perform a contract by which a person, for a sum of 
money, deprives himself of the possibility of realising property which be can dispose 
of by will, and thus destroys an active motive for bettering his condition in life, qucere. 

Whether, if the contract had been so acted on by A, as to alter the status of the 
child, the child could have enforced the contract, queere. 



npHIS case is very fully reported in the first volume 
-*■ of Mr Beavan's Reports^ upon the hearing at the 
Rolls {a). 



The Master of the Rolls having dismissed the bill 
with costs, the Plaintiff appealed from his Lordship's 



Mr. Richards and Mr. G. L. Russell for the PlaintiiT. 

Mr. Tinney^ Mr. Wigram^ Mr. Chandless^ Mr. Weld^ 
Mr. Mylne^ Mr. Armstrongs and Mr. &. Atkinson for the ' 
respective Defendants. 

The PlaintifPs counsel referred to Diitton v. Pool (6), 
Doe V. Knight (c), Exton v. Scott (d), Murless v, Frank- 
lin (e\ Crabb v. Crabb {g\ KnatchbuU v. Fearnhead {h). 

Dyer 

(a) I Beav, 540. (e) 1 Sw. )3. 



Beav, 540. 
(A) 1 Ventr, 5\S, 
(c) SB.^C, 671. 
{d) 6Sim,3\. 



(g) 1 My/ne <?• Keen, 51! . 
(k) 3 Mylne i Craig, 122. 



The Lord Chancellor. 

Much of the difficulty in which this case has been in- 
volved, would, I think, be removed, if an accurate notion 
could be first formed of the situation of James Dean, 
against whose estate a specific performance of his cove- 
nant is sought. As against him, the bill is for a specific 
performance of a contract for the sale of all the real and 
personal estate of which he might be seised or possessed 
at the time of his death. The consideration for this 
was, nominally, so much of lOOZ. as might remain after 



(a) 2 Cox, 92. (/) Turn. 4* Hust. 281. 

{6) 1 Mt^ne 4- Keen^ 520. (to) 5 Mer. 249. 

(c) Cowp.AZiT, {n) 1 r«.jiin.50. 

(rf) 1 P. W. 111. (o) 6 Vei.ese. 

[e) 1 LlSf Goo, temp. Sugd, (p) 18 Ve8.84. 

333. iq) 18 Ves. 140. 

ig) 2 Keen, 81. (r) 1 M^ine 4- Cra?g, 226. 

(A) Rolls, May 1st, 1829, un- (f) 1 Ambl, 306. 

reported. (/) SiS'i'm. 1., 2Rtus. 4r Mylne, 

(t) Buck, 13., and the note to 451. 

that case. (u) I Beatty, 228. 

(Ar) 6 Vei. 602. (x) 2 -My/wtf 4- Crfl^, 459. 

S S maintaining 



Hill 

V. 
GOMVE. 
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Dyer v. Dyer{a\ Kilpin v. Kilpin (i), Martyn v. H/w^ (c), 1 839. 
Lamphigh v. Lamplugh (d), Ellis v. Nimmo (e)y Colyear 
V. Countess ofMulgrave (^), F^/VcA v. Jbn^5. (A) 

The Defendant's counsel mentioned £x jparif^ W7/- 
liams (i), Ex parte Peele {k\ Johnson v. L€gai'd{l\ StUton 
V. Chetwynd (w), Colman \.Sarel{n)y Ellison \, Ellison (o), 
Pulvertqft v. Pulvertqft {p\ Ex parte Pye (gr), Edwards 
V. «7bra^5 (r), jBZaA:^ v. i^igA (5), Garrard v. Z/Orrf Z*aw- 
derdale (/), Stratford v. iorrf Aldborough («), Flower v. 
Marten, (x). 
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1839. maintaining and educating and placing out as an ap- 
prentice a boy of five years old. No doubt, it was 
possible, that the child might die, and so those expenses 
might be saved; but, lookhig to the chances of a child 
of five years attaining twenty-one, and the necessary 
expenses of his maintenance and education, and of 
placing him out as an apprentice if he should live, it 
will be found that no part of the 100/., if paid, could be 
referred to the purchase of the real and personal estate 
of James Deatij whatever it might be. It is, however, 
unnecessary to pursue this inquiry ; because, if the cause 
turned upon the evidence of the fact of the 100/. having 
been paid, I should be of opinion that the evidence not 
only did not prove that payment, but was strong to dis- 
prove it. It is, in the first place, proved, that a money 
consideration formed no part of the original agreement 
between the parties ; but they were advised that the 
transaction must have the appearance of being founded 
upon a valuable consideration. It is not very probable 
that the parties should so far depart from their original 
agreement as to pay 100/. for a contract which the other 
party was willing to execute for nothing; but it was the 
obvious consequence of the advice given,, that it should 
be made to bear the appearance of some valuable con- 
sideration being paid. The fact of payment is directly 
in issue, and was known to be the foundation of the 
Plaintiff's title ; but no evidence is given of the payment, 
except the receipt, which, under such circumstances, 
is of no value. It is, however, proved, that no money 
was paid before the receipt was signed ; but if Thomas 
Hill's recollection of what took place nearly twenty 
years before he made his deposition be correct, John 
Hill afterwards said he believed that the business was 
concluded, except paying the money, and that be put 
his hand into his pocket, as if he were going to produce 

the 
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the money when the witness left the room — a remark and 
act not inconsistent with the supposition that the 100/. 
had been inserted at the suggestion of counsel, without 
any intention that it should be actually paid, as the 
parties may be supposed to carry on the farce up to 
the very act of payment. 

Supposing, however, that the money was paid, it is a 
bill for a specific performance of a contract to convey 
and assign all the real and personal estate. Freehold 
estate there was none; but there were leaseholds of 
which the Defendant Vaile became purchaser in 1828, 
without any notice of the Plaintiff's title, as he alleges, 
and there not being any proof of his having had any 
such notice. The rest of the property consisted of 
chattels and other things, for which a bill for a specific 
performance of a Contract to sell would not lie. But 
suppose these objections not to exist, is it clear that 
this Court will decree a specific performance of sucK a 
contract as this, by which, for a certain sum, a party 
deprives himself of the possibility of realising property 
over which he can have a disposing power by will, and 
the effect of which, therefore, is to destroy the most 
active motive for bettering his condition in life ? Prebble 
V. Boghurst (a), tiXiA the other cases upon which it was 
founded and which have followed it, have no analogy 
to such a case as this. In those cases, marriage was 
the consideration, and the parties claiming the benefit 
were the children of that marriage ; but, here, the child 
to be benefited was a total stranger to the party con- 
tracting to devest himself of all power over his property. 
As between him and the other parties, there was no 
consideration, meritorious or otherwise, except the 
remnant, if any, of the 100/. In Hobson v. Trevor (&), 

the 
(a) I Swamt. 509.580. [b) 2 P. fVms. 191. 

S 4 
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1839. the parties to be benefited were the daughter of the 
contracting party, her husband and children. 

Let it, however, be assumed, that the contract was 
such as this Court would enforce, and that a valuable 
consideration was paid for it — the parties to the contract 
w^re the Plaintiff's father and James Dean ; the party to 
be benefited was, indeed, the son, but it cannot be that 
the parties to the contract are, for that reason, to be 
precluded from dealing with each other upon the subject 
of the contract. The vendor knew nobody but his 
purchaser, and it cannot affect his rights that the pur- 
chaser gives to any one else the benefit of his contract. 

Cases of advancement have been referred to as analo- 
gous to this. All those cases are between the parent 
and the child, and those who claim through them, and, 
in all, the question is, whether the father's equity to con^ 
sider a person to whom his estate has been conveyed 
without consideration, as a trustee for him, is not 
repelled by the child's title to have the transaction 
considered as an advancement. Here, the question is, 
not who would be entitled, as between the father and 
son, to the fruits of the contract, if enforced, but whether 
the son can enforce it against a stranger. In Prebble v. 
Bogkurstj and the other cases of that description, the 
consideration being marriage, the children of the mar- 
riage were Plaintiffs ; but, in all marriage contracts, the 
children of the marriage are not only objects of, but 
quasi parties to it. 

But, going back to 29 Car. 2., the case of Dutton v. 
Pool (a) has been produced as an authority for this 
Plaintiff's right to sue. Of the Plaintiff's right to 

sue 
(a) 1 Ventr. 518. 532. 
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sue at law, in that case, I say nothing: there was much 1839. 
difference of opinion amongst the judges who decided 
it; but the facts of that case would, I conceive, give 
to the Plaintiff an undoubted right to relief in this 
Court, though upon a principle which has no applica- 
tion to the present case. A father, seised in fee of land, 
was about to cut down timber upon it, to raise 1000/. 
for his younger child. His son and heir, in consi- 
deration of his not cutting down the wood, promised to 
pay lOOOZ. to such younger child; that is, in consider- 
ation of the father permitting this property to descend, 
the son promised himself to do what the father was 
about to do out of it. In Chamberlain! s case {a) a 
father being about to make a will, and thereby to make 
certain provisions for his younger children, the son 
and heir persuaded him not to make any such will, and 
that he would take care bis brothers and sisters should 
have those provisions, whereupon the father forbore to 
make the provisions, and they were decreed against the 
lieir. Dullon v. Pool, therefore, is no authority in 
support of the Plaintiff's attempt to make the De- 
fendant liable to him for the performance of the contract 
entered into with his father. ^ 

If, indeed, the agreement had been so far acted upon, 
as to have altered the status of the child, as it was ob- 
served by the Master of the Rolls, and that by the act 
of Dean, Dean might have been precluded from dis- 
puting with the child his liability to perform his part of 
the agreement; but that would have been sl new equity, 
though arising out of the agreement, and which the 
facts of this case exclude. Let it, however, be assumed, 
that this Court would permit him to sue upon such 

contract, 

(a) Pre, Cka, 4. ; and see Freem. 34, 
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1859. contract, it cannot be that such right or the reservation 
^J^"*^ of the benefit to him under the contract, should prevent 
▼. the parties to the contract from dealing with each 

OMME. ^^j^^^ relative to it. If, in Dtdton v. Pool^ the father, 
after the undertaking of his son, had cut down the 
wood, and had not applied the proceeds for the benefit 
of the daughter, it cannot be supposed that the son 
would have been liable to her for the 1000/. The con- 
tract, therefore, between James Dean and John Hill was 
liable to be affected by their acts towards each other, 
notwithstanding the benefit which the Plain tifT was to 
take under it. The intention of the father so to benefit 
the child was, indeed, manifested by the agreement, 
but nothing more, and could not afiect the rights or 
equities of the other party to it. 

It is necessary, therefore, to look to the conduct of 
the parties, and particularly of the father. If the 100/. 
was given by the Plaintiff's father for the covenant on 
the part of Dean^ part, at least, of the consideration for 
that payment was the being relieved from the expenses 
of maintaining and educating the Plaintiff; and part of 
the benefit Dean was to receive was the society of the 
child. I think the observations of the Master of the 
Rolls upon the evidence addressed to this part of the 
case, are perfectly just, and that the evidence of the 
agreement having been acted upon at all is very insuf- 
ficient to establish that fact ; but that it is amply proved 
that both parties so far abandoned the contract, soon 
after it was made, that neither party derived the benefit 
from it which it purports to secure, so that, as between 
the two contracting parties, it would be impossible for 
the representatives of either to demand, in this Court, 
a specific performance of it. The claim of the Plaintiff^ 
as assignee of the debt, supposed to consist of the value 

of 



As the PlaintiiFsued and appealed in forma pauperis^ 
he could not be ordered to pay the costs, and, there- 
fore, the order made upon the appeal was, simply, that 
the petition of appeal should be dismissed. 
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of the maintenance of the Plaintiff during his minority, 1839. 
is so wild, as scarcely to have been made the subject of 
argument ; but if the father had the power to abandon 
and rescind that part of the contract which provided a 
benefit to his son, and which, I think, he had, then his 
acts and conduct operate upon this part of the contract 
as well as the other, and this ground alone would, I 
think, afford an answer to the PlaintiiF's bill, I think, 
therefore, it was properly dismissed, and that the ap< 
pellant must pay, to the respondent, the costs of this 
appeal. 
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1840. 



May 1. 
Nov. 19. 



BETWEEN 

SARAH HEIGHINGTON, EDWARD HEIGH- 
INGTON, JOHN HEIGHINGTON, MAR- 
THA JANE HEIGHINGTON, and ROBERT 
HEIGHINGTON the Younger - Plaintiffs ; 

JOHN GRANT and WILLIAM GORE 

Defendants ; 

AND BETWEEN 

SARAH HEIGHINGTON and MARTHA JANE 
HEIGHINGTON - • - Plaintiffs; 

EDWARD HEIGHINGTON and JOHN HEIGH- 
INGTON - - . . Defendants; 

AND BETWEEN 

SARAH HEIGHINGTON, EDWARD HEIGH- 
INGTON, JOHN HEIGHINGTON, and WIL- 
LIAM FARROW, and MARTHA JANE, his 
wife - . - - - Plaintiffs, 

JOHN GRANT - - - Defendant. 

By original and amended bills and bills of revivor. 



I BY the decree made in the first mentioned cause, by 
-*^ Sir John Leach, Master of the Rolls, on the 4th 
of June 18S2, the bill was dismissed, as against the De- 
fendant Gore, witli costs, and it was referred to the 
Master to take an account of the personal estate, not 
specifically bequeathed, of Robert Heighington the tes- 
tator. 



Under a di- 
rection, in a 
decree, that 
the Master 
shall ascertain 
balances in the 
hands of a 
party at the 
end of each 
year, and shall 
compute in- 
terest on such 

balances, and shall '^ in taking the said accounts " make annual rests, followed by 
a direction that the party shall be charged with interest *< after the rate and in 
manner aforesaid upon such balances : " the interest computed on the balance due 
at the end of the first year is to form part of the balance due at the end of the 
second year, and upon which interest is then to be computed, and so on from year 
to year, to the end of the account. t 
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tator, in the pleadings named, come lo the hands of the 1 840, 
Defendant Grants one of his executors^ or to the hands h^^q^^ngton 
of any other person or persons by his order or for his v. 

use; and it was ordered that the Master should ascer- rant. 

tain what balances of the testator's monies and estate 
remained in the hands of the Defendant Grant unap- 
plied, at the end of twelve months from the testator's 
death, and also what balances had remained in his hands 
at the end of each year since the time before mentioned, 
after giving credit for such sums of money as he should 
have paid, applied, or advanced, in the administration 
of the testator's estate, or to or for the use of Sarah 
Heighvigton^ the testator's widow, and her children, in- 
cluding all sum and sums of money paid or advanced 
by him for her or their use to the Leighton Buzzard 
bank. And it was ordered that the Master should com- 
pute interest at the rate of 5/. per cent, per annum on 
the balances which should appear to have been in the 
hands of the Defendant Grant at the. end of each year 
since the time aforesaid ; and the Master, in taking the 
said accounts, was to make annual rests : and it was 
ordered that the Defendant Grant should be charged 
with interest, after the rate and in manner aforesaid, 
upon such balances, accordingly; and it was referred to 
the Master to tax the Plaintiffs their costs as to so 
much of the suit as sought to charge the Defendant 
Grant with interest on the balances from time to time 
remaining in his hands as before mentioned; and it was 
ordered that such costs, when taxed, should be paid 
by the Defendant. Grant. The usual directions were 
given for production of books and examination of wit- 
nesses upon interrogatories, and for making just allow- 
ances. Further directions, and the rest of the costs of 
the suit were reserved. And it was ordered that the 
Attorney-General should be furnished with a copy of 
ihe proceedings in the cause, by the Plaintiffs or their 

solicitor. 
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1840. solicitor, and also be at liberty to attend the Court on 

^^'**^*'^^^^^ the hearins: of the cause for further directions. And any 
Hbighington _ , ° , ,., , , ^ 

V. of the parties were to be at liberty to apply to. the Court 

Grant. ^ ^jj^y might b^ advised. 

On the 11th of Februaty 1839, the Master made his 
report, in pursuance of this decree, and thereby found 
that there had come to the hands of the Defendant 
Grant J or some person or persons by his order, or for 
his use, in respect of the personal estate of the testator 
not specifically bequeathed, the sums of money men- 
tioned in the first schedule to the report, amounting, 
together, to the sum of 4662Z. ISs* lOd, with which he 
had charged him accordingly ; and that Grant or some 
person or persons on his account, had paid, in discharge 
of debts, funeral expenses, and legacies, and otherwise, 
on account of the said estate, in a due course of adminis- 
tration, the sums of money mentioned in the second 
schedule to the report, amounting together to the sum 
of 4755i lis. Srf., which he had allowed to the De- 
fendants accordingly, and which included the sum of 
1179/. 7s, llcL paid by him into the Bank, with the 
privity of the Accountant-Greneral, to the credit of the 
first-mentioned cause, on the 1st o{ July 1831, under an 
order of the 22d of June 1831. And he found that after 
deducting the amount of the first schedule from the 
amount of the second schedule, there would appeal' to 
be due to the Defendant Grants to balance his account 
in respect of the personal estate of the testator, not 
specifically bequeathed, the sum of 92/. 175. BcL: and 
the Master stated that he had examined the particulars 
of Grants receipts and payments set forth in the first 
and second schedules, and made annual rests therein ; 
and he found that the testator died on or about the 14th 
of February 1814, and that on the 14jth of February ISIS 
there was not any balance in Granfs hands, in respect 

of 



Grant. 
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of the testator's monies and estate ; but on that day, and 1840. 
also on the 14jth of February 1816, the payments made ^^^^^^^^ 
by him had exceeded his receipts, and that on the 14th v. 

of February IS17 there was a balance of 1386^ 185. 5d. in 
his hands, in respect of the said monies and estate ; and 
that there was also, at the end of each succeeding year, a 
balance remaining in his hands, after giving him credit for 
such sums of money as in the decree mentioned, up to the 
1st otjuly 1831 ; and that on the 1st of July 1831, the 
balance in his hands was the sum of 1086/. lOs. 6d, ; and 
that, pursuant to order of the 22nd o( June 1831, Grants 
on the 1st of Jw/yl831, paid into Court 1179/. 75. llcf., 
being an excess of 92/. 1 75. 5d beyond the before-men- 
tioned balance, and that he did not afterwards receive 
any sum of money on account of the testator's estate ; 
and the Master stated that he had computed interest, at 
the rate of 5/. per cent, per annum, upon the balances in 
the hands of the Defendant, at the end of each year since 
the time before mentioned, up to the 1st of July 1831 ; 
and he found that such interest amounted 753/. 75. 4t/., 
and he had, in the third schedule to his report, set forth 
the particulars of the balances and of the interest so 
computed thereon^ the first column in such schedule con* 
taining the balances, and the second column containing 
the interest computed thereon. And he certified that 
he had taxed such of the Plaintifi^s' costs as he was 
directed by the decree to tax, and that he had made a 
separate report of them, and that they amounted to 
130/. Il5. 6rf. 

It appeared, by the third schedule to the report, 
that the Master had computed simple interest only 
upon the balances from time to time in the Defendant's 
hands, and that he had not included the interest upon 
the balance of one year in the amount of the balance of 

the 
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1840. the next year. The simple interest computed by the 

--l'"^^^*^ Master amounted, in the whole, to 753/. 75. 4fd. 
Heighington 



V. 

Grant. 



The Plain tiiTs took four exceptions to the report. 

The first exception submitted that the Master had 
not charged the Defendant with interest, on the balances, 
and in the manner, directed by the decree. 

The second exception submitted that the Mastei 
ought to have found that the interest on the yearly 
balances amounted to a much larger sum than the 
753/. 75. ^d,y with which he had charged the Defendant 
for interest on balances. 

The third exception submitted that the Master 
ought to have included in each balance the interest 
computed and charged against the Defendant on the 
preceeding yearly balance or balances. 

The fourth exception submitted that the Master 
ought not to have allowed to the Defendant sums 
amounting to 34/. for bankers' commission paid to the 
Leighton Buzzard bank, as he, the Defendant, was a 
partner in that bank. 

Upon these four exceptions coming on to be argued 
before the Master of the Rolls, his Lordship overruled 
the three first, and allowed the last, and directed that 
the deposit should be divided between the Plaintiffs 
and the Defendant Grant. 

The Plaintiffs now appealed from so much of this 
order as overruled the three first exceptions, and they 
insisted that those exceptions ought to be allowed. 

Mr. 
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Mr. Richards and Mr. Keene appeared in support of 1840. 

the exceptions. rr^^^^*"^ 

^ Heighingtox 

V. 

Mr. JVigram and Mr. Lloyd appeared for the De- <Jrant. . 
fendant Grant* 

Mapltael v. Boehm (a), Binnington v. Harmood (J), 
Wilson V. Carmicka€l{c\ Cotham v. West{d) were cited. 



TA^ Lord Chancellor. ^oir. 19. 

This question turns entirely upon the construction to 
be put upon the terms of the decree. If the terms used 
have received a judicial exposition, and have obtained a 
technical meaning, the decree must be construed accord- 
ingly ; and it will not be of importance whether'such a 
meaning be or be not consistent with the natural con- 
struction of the terms used; but if the judicial exposi- 
tion of those terms be consistent with the obvious and 
natural meaning, every ground of difficulty is removed. 

The decree directs the Master to take, first, an ac- 
count of the personal estate received by the Defendant^ 
the executor, and to ascertain what balances of such 
estate remained in his hands, unapplied, at the end of 
each year, after giving credit for proper payments ; and, 
secondly, he was to compute interest at 5/. per cent 
upon such balances; and, thirdly, in taking the ac- 
counts, he was to make annual rests ; and, fourthly, the 
Defendant was to be charged with interest, after the 

rate 

(a) 11 Ves. 92, (rf) Rolls, Nov. 1836, reported, 

(J)) Turn. ^ Russ* 477. on other points, 1 JSeav, 380., 

(c) 2 Dow. 4" Clark, 51., 3 2 DcmieWt Ch. Pract. 198. 
MoUoy, 89. 

Vol. V. T 



264 CASES IN CHANCERY. 

1840. rate and in manner aforesaid, upon such balances ac- 



V. 

Grant# 



The Master's report has ascertained the balances in 
the Defendant's hands at the end of each year, and 
charges him with the balance ultimately due, and cal- 
culates interest upon each of such balances for the year 
following that at which the balance is ascertained^ 
and charges him with the aggregate of all such sums 
of interest, but does not add the interest of the balance 
of the preceding year to the balance of principal monies 
found due at the end of the following year. 

The question is whether this was the intention of the 
decree, or whether, as the Plaintiffs contend, the inte- 
rest upon the preceding balance ought to have been 
added to the balance of principal monies due at the end 
of the next year, so as, together, to constitute the balance 
of each year ; and if so, then such balance, so constituted, 
must be the sum upon which interest for the succeeding 
year ought to be calculated. In the mode in which the 
Master has taken the account he has correctly obeyed 
the first and second directions of the decree. He has 
ascertained the balances at the end of each year, and 
he has calculated interest upon such balances ; and, if 
the decree had stopped ther^, he would not only have 
done all that the decree required, but the provisions of 
the decree would have justified all he has done. 

But, if that be so, what construction is to be put 
upon the two last directions in the decree, namely, that, 
in taking the said accounts, the Master is to make 
annual rests, and to charge the Defendant with interest 
upon the balances at the rate and in manner afore- 
said ? 



So 
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Heighington 



'' So far as relates to the principal monies, annual rests 1840. 
had been already directed ; the direction to ascertain 

_ xxtsiumi 

the balance at the end of each year being equivalent, if v. 

making annual rests is to be confined to the principal ^^^n'^- 

monies. But the direction to make annual rests follows 

not only the direction to ascertain the balances at the 

end of each year, but the direction to compute interest 

upon such balances, which constitute part of the account 

to be taken, and, in taking the said accounts, he is to 

make annual rests. Is not the account so to be the 

subject of annual rests — the account before directed — ^ 

so constituted of the balance at the end of the preceding 

year and interest upon it ? 

It cannot be said that the interest with which the 
decree charges the Defendant is not strictly part of the 
account directed to be taken against him ; and if it be 
part of it, then it is part of the said account, and the 
said account is directed to be the subject of annual rests. 

Again, the fourth direction is that the Defendant is 
to be charged with interest at the rate and in manner 
aforesaid. The rate had before been fixed at 5/. peF 
cent., and if nothing more were intended, and if what 
the Master has done were all that was intended by the 
decree, this fourth direction was mere repetition ; but 
what meaning, in that case, is to be ^attributed to the 
words "in manner aforesaid?" The direction imme- 
diately preceding was to make annual rests, which, fol- 
lowing that to charge interest at 5 per cent, would 
necessarily affect the mode of charging interest, if the 
meaning of making annual i*ests was to add the interest 
to the principal, but not otherwise ; and to effect this, 
or to make the intention clear, the fourth direction was 
added. 

T 2 If, 
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1840. ir, therefore, I had been called upon to put a con- 

^y^^^"^ struction upon these words, without any ludicial decision 
Hrighington ^ '^ ' -^ "^ 

V. to aid me, I should have found myself bound to bold 

Grant* ^|^^^ ^j^^ Master had erred, and that the interest ought 
to have been added to the principal. But, as I under* 
stand the case of Raphael v. Boehm (a). Lord Eldon has 
decided the point, after the most careful consideration 
and inquiry into the practice in the Masters' offices. 
In that case, the order upon further directions ordered 
that interest at 51. per cent, should be calculated upon 
all sums, from the time they were received, for so long 
as they remained in the hands of the Defendant; and 
that the Master do, in such computation, make half- 
yearly rests. The Master, under this direction, calcu- 
lated the interest upon the sums, from the time they 
were received up to the end of the lialf year, and then 
added the amount to the principal, and from that time 
calculated interest upon the sum so compounded of 
principal and interest The Defendant, by the third 
exception, complained of this, alleging that the Master 
ought to have stated the interest as a separate charge, 
end not to have added the same to the balance of prin- 
cipal, that is, that he ought to have done what the 
Master has done in the present case. Lord Eldon dis- 
approved of the manner in which the interest had been 
directed to be calculated; but he overruled the exception, 
and thereby decided — for no other ground could have 
justified his order — that^ in executing an order, directing 
a computation of interest upon items with which the 
accountant is charged, and that the Master, in making 
such computation, make certain prescribed rests, the 
proper course is for the Master to ascertain, at the 
period of the rest, what was the amount of interest then 
idue, and to add that amount to the principal, and to 

calculate 

(a) 11 Ves.92. 
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calculate the subsequent interest upon the sum com- 1840. 

pounded of such principal and interest. ^.-^^y^^-^ 

^ r r Heighington 



It is true that Raphael v. Boehm was a peculiar case; 
but all the peculiarities belonging to it, which would 
affect the decision upon the Master's report, were those 
which were to be found in the decree itself. Those 
direictions were peculiarly severe against tlie accountant, 
and therefore calculated to induce the Court to construe 
those directions as leniently towards the Defendant as 
possible. But Lord Eldon^ as well from the meaning of 
the words as from what he found to be the general 
understanding in the Masters' offices, and intending, as 
he says, to settle the practice once for all, decided that 
the manner in which the Master had, in this respect, 
. taken the account of interest, which was precisely what 
the Plaintiff in this case insists upon, was the right 
course* 

It has been supposed, however, that subsequent cases 
have thrown doubt upon this point, and several were 
referred to. The first of these is Binnington v. Har^ 
TDood (a), in which Sir T. Plumer is made to say, that, 
notwithstanding the elaborate discussion which the sub- 
ject underwent in Raphael v. Boehm^ there was con- 
siderable doubt as to the effect of a direction to 
make annual rests in taking accounts. What doubts 
he referred to is not explained ; but, in the case be- 
fore him, under a decree to make annual rests, he 
Jield that the accounting party ought to be charged 
from the day the money was received. I do not say 
that this was wrong in that case ; but it leads to an in- 
ference that Sir T. Plumer did not mean that the doubts 
were whether such a decree ought to have a less strin- 
gent 
(a) Turn. 4- Ruis. 477. 
T 3 



V, 

Grant. 
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1840. gent operation against the accountant than what bad 

^^^^^^^ been given to it in Raphael v. Boehm. 
Heighington o . -r 



V. 

Grant* 



In Wilson v. Metcalfe {a) the decree was not, as in this 
case, to ascertain annual balances and compute interest 
upon such balances, and in taking the said accounts 
to make annual rests, but to make annual rests in the 
account of rents, and to compute interest upon such 
rents. In Tebbs v. Carpenter {b) is the form of the 
decree in Dornton v. Domtony in which interest was 
directed upon balances, but not with compound interest. 
It directed the Master to compute interest on the 
balances from time to time in hand, without any direct 
tion, as in this case, to make annual rests in taking the 
said accounts, and to charge interest upon such balances 
after the rate and manner aforesaid. 

In Cotham v. West (c) the decree directed the Master, 
to take an account of rents and profits, and in taking 
the said account to make annual rests of the clear 
balance, and to compute interest on such respective 
balances at 5L per cent. ; and, in making such annual 
rests, except the first, the Master was directed ta 
include in the balance then stated, the interest of 
each preceding balance, so as to charge the Defendant 
with compound interest thereon. This direction is 
more distinct and specific than that in the decree under 
consideration, and it is more so than any other referred 
to. This is an advantage over the others ; but it does 
not follow that directions less specific ought not to re- 
ceive the same construction, except, indeed, the last 
words, " so as to charge compound interest thereon," 
which is only explanatory of the former directions. 

That 

(a) 1 jBitf*. 530. see 537. (c) R(^lsy 15th Nov. 18.'T6. 

{h) 1 Mad. 290. see .502. 1 Beav, sso on other points. 



Grant. 
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That decree and the present difier only in words: in 1840. 

substance the directions are the same; in both, the ^^^^^^"^ 

' ' Heighington 

direction is to ascertain balances, to compute interest o. 

thereon, to make such interest part of the rest, and to 
charge interest upon the balances so constituted. One 
way of trying this question would be to suppose a con- 
tract made in the terms of this decree, and that a 
merchant had agreed with his correspondent, for whom 
he was to receive money, that the balance in hand at 
the end of each year should be ascertained, and interest 
computed thereon at 5L per cent, and annual rests 
made, and interest allowed at the rate and in manner 
aforesaid. I cannot think that there could be any 
doubt but that the interest of the past year would be 
held to form part of the next year's balance. 

I am, for these reasons, of opinion that the excep- 
tions to^the Master's report, in this respect, ought to be 
allowed. 



It was ordered that the deposit should be returned 
to the Plaintiffs, and that it should be referred back to 
the Master to review his Report. 



T 4 
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Feb.i5.i9.2i. DAVIES V. COOPER. 

Nov. 14. 

COOPER V. JACKSON. 

Purchase of a FTHHE object of the cause of Davies v. Cooper was to 

versionary in- rescind, and of the cause of Cooper v. Jackson to 

terest set aside enforce, a contract in writing made by a deceased per- 

ground of in- son, Joseph Beddishf dated the 2Sd of October 1834?, for 

value^^tSecon- ^® ^*'® ^^ Cooper^ who had married his sister, of a 

sideration contingent reversionary interest in a pecuniary fund, 

nuity fOT the ®"^ ^^ ^^ equity of redemption of certain small real 

life of the property, the consideration for which sale was to be an 

life was a bad annuity of 120/., to be paid quarterly to Joseph Reddish 

life, and was for his life. 

better known 

to the pur- * * . 

the^vend °t'^ '^^® reversionary interest in the pecuniary fund was 

be such. contingent upon the death of the sister, Cooper^s wife, 

without having had a child who . should live to attain 

the age of twenty -one years, or should die under that 

age, leaving issue living at the sister's death. The. 

sister was married to Cooper in 1827, but had had no 

child, and was, at the date of the contract, thirty-five 

years old. ' 

The first part of the annuity became due in January 
1835, and was then tendered to Reddish; but he refused 
to receive it, and then repudiated the contract. He died 
in the month of April 1835, having bequeathed his 
property to his natural daughter, the infant Plaintiff, 
Elizabeth Davies^ and having appointed the Defendant 
Jackson and another his executors. 



The 
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The grounds upon which the contract was impeached 1840. 
were three, — intoxication on the part o( Reddish^ undue 
influence on the part of Cooper^ who had the manage- 
ment to a considerable extent of ReddisVs aiFairs, and 
inadequacy of value, regard being had to the badness of 
BeddisV^ life. 

The material evidence on these points is stated in the 
Lord Chancellor's judgment. 

The two causes were heard together, by the Lord 
Chancellor, as original causes. 

Mr. Knight Bmce and Mr. Sharpe supported the con- 
tract. 

Mr. Wigram and Mr. Koe, on behalf of Elizabeth 
Daviesy insisted that the contract ought to be rescinded. 

Mr. Kenyan Parker appeared for other parties. 

In support of the contract, it was contended that the 
doctrine of the Court, with respect to sales of rever- 
sionary interests, was inapplicable to cases in which (a& 
in the present) the reversionary interest depended upon 
a contingency, such as the birth of issue ; and the fol- 
lowing cases were referred to by the counsel who main- 
tained the validity of the contract ; Nichols V. Gould (a), 
Baker v. Bent (6), Ex parte Tindali and Ex part^ 
Eagle {c)j Headen v. Bosher{d)y Potts v. Curtis [e)y 
Wardle v. Carter (g), Gawland v. De Faria (^), Peacock 

V. Evansy 

(a) 2 Vet. sen. 422. {e) Younge^ 545. 

\b) 1 Ruu. 4r Mylne, 224. (g) 7 Sim. 490. 

(c) Mont. 4- Mac. 415. 422. (h) 17 r«.20. 
(rf) MOel 4- Tounge^ 89. 
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184.0. 




V. Evans (a), Coles v. Trecothick (b\ Montesquieu ' v. 
Sandys {c\ Cooke v. Clayworth (d), Neale v. Neale. {e) 



J^ov. 14. The Lord Chancellor. 

The object of one of these bills is to enforce^ and of 
the other to set aside, an agreement. By that agreement, 
which is dated 23d of October ] 834, Joseph Reddish^ in 
consideration of an annuity of 1 20/. to be granted by 
Thomas Cooper to him, Joseph Reddishj for his life, pay- 
able quarterly, and to commence from that day, agreed 
to assign to Cooper his interest in a sum of 4080/. to 
which he was absolutely entitled, subject to the life 
estate of Cooper's wife (who was then thirty-five, and 
had been married since 1827, but never had a child,) if 
she died without children, and to convey certain fee- 
simple property in the market-place at Stockport, to 
which he was absolutely entitled, subject to a mortgage 
for 1900/.; and the question is, whether this agreement 
is to be specifically performed, or whether it was ob- 
tained under circumstances which subjects those who 
claim the benefit of it to have it delivered iip and can- 
celled. 



"When the first quarterly payment of the annuit}' ac- 
cording to this agreement became due, it was tendered 
to Joseph Reddish; but he refused to accept it; and 
before the second became due, that is, on the 22d of 
April 1835, he died* The bill, seeking to set aside this 
agreement, is filed by the natural daughter of Joseph 
Reddish, to whom^ by a will dated the SOth of August 

1834, 



(a) 16 Ves,Sl2. 

(b) 9 Fes. 234. 

(c) 18 Ves,502. 



(d) 18 Fei. 12. 
(<?) 1 Keen, 672. 
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1834, he devised and bequeathed the whole of his pro- 
perty, subject to the payment of his debts. 

The grounds upon which the bill seeks to have the .Cooper. 
agreement set aside are, 

!• Fraud in Cooper, who, it is alleged, was in the 
management of Reddishh affairs, and had great influence 
over him ; 

2. Imbecility in Reddish, from long continued habits 
of intoxication; and that he was in that state when he 
signed the agreement ; 

3. Inadequacy of consideration, and particularly from 
the state of health of Reddish, known to all the parties, 
which made his life not worth two years' purchase. 

That part of the question, respecting the inadequacy 
of consideration, which related to the state of health of 
Joseph Reddish, creates a peculiarity in this case, which 
relieves it from the embarrassment generally attending 
cases which turn upon evidence of value, and renders 
it unnecessary very minutely to consider the doctrine 
which many cases of the highest authority have esta- 
blished as to purchases of reversionary interests, {a) 

The first inquiry, however, must be as to the value of 
the property agreed to be sold, independently of its con- 
version into an annuity; and I will first consider the 
evidence as to the reversionary interest. This interest 
was not only expectant upon the death of Mrs. Cooper, 
but upon her dying without children, or all such chil- 
dren 

(a) SeeArdgltusev, Musch^mp, Linwood, 2 Atlr, 155.; Henley v. 
1 Vem: 237. ; Wiseman v. Beah Axe. 2 Bro, C. C, 18. ; Baker v. 



2 



[a) SeeArdglassev. Musch^mp, Linwood, 2 Aw, 155.; Henley v. 
Vem-. 237. ; Wiseman v. Beak, Axe^ 2 Bro, C. C 18. ; Baker v. 
Vem, 121.; Barnardiston v. -B^n/, 1 22. (J- -flf. 824-^227. 
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1840. dren dying under twenly-one; but as she was thirty-five 
or thirty-six at the date of the agreement^ and had been 
married eight years, and had never had a child, and as 
all the parties, of whom the husband was the principal^ 
do not appear to have attached any importance to this 
contingency, I am of opinion that, in estimating the 
value of the reversion, it ought to be considered with 
reference only to the duration of her life. Upon this 
subject, Mr, Cooper examined Mr.DavtVs, actuary to the 
Guardiatiy and Mr. Morgan, actuary to the Equitable In- 
surance Company. The first values the reversion at 
1169/., and the latter at 145S/., of which two sums the 
mean is ISll/. The Plam tiff's witness, Mr. Ansellj ac- 
tuary to the Atlas Company, estimates the reversion 
at 1195/., and the mean of the three is 1272/. If, there- 
fore, the value be taken at the latter sum, it will be 
lower than the Defendant's evidence would prove it to 
be. This sum may, however, be reduced by the differ- 
ence between the value calculated according to the 
tables and the market price. 

There is more discrepancy in the evidence as to 
the value of the property in StockporU The Plain- 
tiff's witness, Fletcher j a builder, estimates it at 2650/., 
and her witness, Parkinson^ a land surveyor and valuer, 
at 2565/., the mean of which is 2601L ; but the De- 
fendant's witness, Broadkurst, described as an archi- 
tect, estimates the property at 20 16/.^ and Htmtj de- 
scribed as a builder, but only twenty-nine years of 
age, at from 1800/. to 2000/., and Swarij also described 
as a builder, at 1995/., the mean of which is 2005/.; 
and the mean of this sum and of the 2607/., the re- 
sult of the Plaintiff's evidence, is 2300/. It is, how- 
ever, to be remarked upon the evidence of the De- 
fendant's witnesses, that they all state that . they 
have known the Defendant ten years^ and that they 

do 
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do not know any of the other parties, and none of 1840. 
them state that they have actually examined or valued 
the property ; whereas the PlaintifF's witness, Fletcher^ 
states, that he, on the 12th of October 1836, actually 
surveyed and valued the property, not for the purposes 
of the suit, but for the purpose of sale, and that the 
value he put upon it was 2650/. ; and Parkinson states, 
that he surveyed and valued the property, also for the 
purpose of sale, on the 14th of October 1836, and, put- 
ting different sums as the value of different parts of the 
property, makes the value of the whole amount to 2565Z., 
and says that the value was the same in October 1834. 
It is impossible to hesitate to which of these witnesses 
the greatest weight ought to be given ; independently of 
which. Cooper's bill states, that this property had, some 
time previous to 1834, been accepted as a security for 
1900/., within about 100/. of the supposed value, which is 
in the highest degree improbable. It will, however, be 
sufficient, for the present purpose, to take the value as 
2300/., the mean between the result of the evidence for 
the Plaintiff, and that for the Defendant, which, de- 
ducting the 1900/. mortgage, leaves, as the subject of 
sale, property of the value of 400/. ; and this, added to 
the 1272/., makes the total subject-matter of the contract 
equal to 1672/., or something less, according to the dif- 
ferent mode of estimating the reversion. It was of the 
essence of the contract that this value of the property 
should be paid in the shape of an annuity for the life 
of the vendor; and that annuity was fixed at 120/., 
being, as nearly as possible, fourteen years' purchase. 
The bill put in issue directly, and with many particu- 
lars, that the vendor, from long continued intoxication, 
was, in October 1834, reduced to such a state of dis- 
ease and infirmity, that his life was not worth two 
years' purchase; and that^ this was evident not only 
to medical persons, but to all who saw him ; and, of 

his 
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1840. his domestic habits, it is stated, that he never went 
to bed sober, and never got up without having pre- 
viously drunk a quantity of spirits ; and that Cooper 
knew all this, and often said, that he could not live 
long. All these allegations the PJaintifF proved by 
many witnesses ; but of these, the most important are 
the two surgeons, Jeremiah Renshccm and Edmund Ryle^ 
The first attended him in September and November 1834?, 
and states that in September he was labouring under 
delirium tremens and dropsy from excessive drinking ; 
that, in October , all the symptoms were aggravated; 
and that he does not believe he could then under any 
circumstances have recovered, and that the state of bis 
health and constitution was apparent to ever}' one, and 
that his life was not worth one year's purchase. Mr. 
Ryle gives similar evidence of his state up to March 
1834, and says that it was then probable that he would 
not live twelve months ; that he afterwards grew worse, 
and appeared to be gradually sinking; that he was 
shrunk in size; that his hands trembled, and his legs 
were swelled. 

This case, so charged and proved, is not attempted 
to be taiet by the evidence of the Defendant. It 
may, indeed, be said, to be admitted; for many wit- 
nesses are examined who speak to his domestic habits, 
and all admit his continued intoxication ; but many of 
them, in the same words, say that he was ** generally 
and fully competent to manage his affairs when sober,'* 
and that he was so expert in the exercise of his favourite 
vice, that he always refused to do any business after 
he had been drinking. But what is conclusive as to the 
credit to be given to the statement of Mr. Renshaw 
and of Mr. Ryle, is the evidence of Mr. Wright^ a sur- 
geon examined by the Defendant, who states that he 
knew Joseph Reddish for sixteen years before his death, 

and 
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and attended him professionally up to March 1834, and 1840. 
saw hira frequently afterwards till his death. He gives 
the same account of his being " generally and fully 
competent to manage his affairs when sober : " but as to 
what is so distinctly charged in the bill as to his state 
of disease and debility from excessive drinking, and 
as to the impossibility of his surviving long, and hi» 
situation being visible to every one, not one word is 
said by this witness or by any other examined by the 
Defendants. I am, therefore, bound to assume that 
the witnesses for the Plaintiff have correctly represented 
that this Joseph Reddish was, in October 1834, in the 
last stage of debility and disease from the long con- 
tinued use of ardent spirits, and that there was no chance 
of his recovery, or of his living many months ; and that 
this was known to all about him, and particularly to his 
brother-in-law Cooper^ who often stated such to be his 
opinion, and who had assumed, in a great degree, the 
tnanagement of his affairs : and, under these circum-> 
stances, I find a contract to sell to Cooper property worth 
about 1672/. for an annuity of 120/. for the life of this 
dying man, of which about 1272/. was the value of a 
reversionary interest. 

This is a transaction which, if the whole had been 
property in possession, would have come within that 
degree of inadequacy of consideration which has beed 
considered as evidence of fraud ; and when it is con- 
sidered, tliat Cooper^ from his connexion with the vendor, 
and from his interference in his affairs, must have 
had much influence over him, and that the improb- 
ability of his living, however palpable to others, was but 
little likely to be credited or suspected by himself, it 
appears to me that, in holding that this transaction 
cannot stand, I am not putting to the test any of the 
principles of this Court upon . which any question lias 

been 
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1840. been raised. The absence of all attempt to disprove 

^"^'^'"^'^ the case so made by the bill as to the state of Joseph 
Dayies ^ 

V. Reddish in 1834*, throws much discredit upon some of 

CooPKR. ^^ witnesses of the Defendant. If the case so made 
were not true, it would have been most easy to dis- 
prove it, by the witnesses examined by the Defendant, 
and by others; and if it be true, what credit can 
be given to the evidence of the witnesses examined by 
the Defendant to prove that they advised Reddish to 
complete the contract, such as James Boothy William 
Wright^ William Woollam, Henry Coppock^ and Joseph 
Clay. I observe, however, that some of them speak 
of the annuity of 120/. having been the consideration 
for the reversionary interest only, and that Reddish so 
understood it. James Booth and William Wright give 
distinct evidence as to this. 

Some attempt was made to represent Henry Coppock 
as having been called in as a referee between the parties 
at the time of the agreement. I cannot do that gentleman 
the injustice to suppose that he acted in that character* 
It is clear, from his own account of the transaction, that 
he was acting for his client, Mr. Cooper^ by whom he 
states that he was sent for. It is not possible to suggest 
any such apology for the course pursued by * * * *. 
He states that he, at one time, advised Reddish to take 
100/. per annum for the reversionary interest, and that 
he was very instrumental in getting the agreernent ulti- 
mately signed. Unless there was some motive for this 
conduct, which has not been discovered, it is impossible 
to account for it. Without any means taken to ascer- 
tain the value of the property at Stockport^ or of the 
reversionary interest, and with the manifest impossibility 
of Reddish living many months, this supposed friend of 
his succeeds in inducing him to sell both, and to buy a 
life annuity at fourteen years* purchase. Upon cross 

examination, 
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examination, he says, that he did this without any 
knowledge of the manner of calculating reversionary 
interests, and after Reddish had told him that he 
thought his life a good one, which, he says, he himself 
thought was the case, and that he was likely to live 
many years, and that he was in a good state of health 
in October 1834, and more likely to live than his 
sister, who was very ill. This statement as to Joseph 
Reddish is what the Defendant has not attempted to 
prove, and is certainly false ; and if what he states as 
to the sister be true, it would only shew that the in- 
adequacy of the consideration for the reversion de- 
pendent upon her life was much greater than I have 
supposed it to Ije. It is impossible to account for the 
conduct of this man, as stated by himself; he must 
either have been, in Octobet* 1834, in the interest of 
Cooper, as he evidently was when examined, or if he 
intended to act as the friend or adviser of Reddish, his 
ignorance and misconduct in performing the.oiBcehe 
had undertaken, adds an additional reason against the 
performance of the contract. 



1840. 




Many cases were referred to, which do not appear to 
me to be applicable to the facts as proved. There is no 
question here as to whether, in sales of reversionary in- 
terests, the value is to be estimated according to the 
tables or the market price. It will be impossible, in 
either mode of calculation, to make this a reasonable 
transaction. It is true that, in sales of property in 
consideration of an annuity, this Court has decreed a 
specific performance, notwithstanding the death of the 
annuitant; and my decision in this case is not founded 
upon any doubt as to the soundness of that doctrine: 
but, in such a case, the Court will inquire, with some 
jealousy, as to the fairness of the transaction, as was 

Vol. V. U done 
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1840. 




done in Mortimer v. Capper [a)\ and the decision in Pope 
▼• Roots in the House of Lords (6) (the grounds of 
which do not distinctly appear) seems to shew that the 
Court requires a clear case for a specific performance 
under such circumstances. 



Upon the whole, I find that I have to decide upon 
a contract for the purchase of a reversionary inte- 
rest at a very inadequate price, a contract by which a 
dying man, known to be so by those with whom he 
was dealing, but believing himself to be a good life^ 
agreed to sell property worth between 1600/. and 
1700/. for an annuity upon his own life of 120/.; that 
those with whom he was dealing were, his nearest con- 
nections, and who had, in some degree, at least, in- 
terfered in the management of his afiairs ; and that the 
only person who can be considered as acting for him in 
the sale was totally ignorant of the value of the subject 
matter of the sale, and, according to his own statement, 
alone ignorant of the state of health of the vendor, which 
made the consideration to be paid for the property sold 
of no value whatever. 

The bill for a specific performance must be dismissed 
with costs, and a decree made in the infant's suit as 
prayed, with costs, {c) 



{a) 1 Bro. C. C, 156. 

lb) 7 Bro. P. C. 184. ; 1 Bro. 
P. C. 370. Toml. ed. 

(c) See Brealey v. CoUtra^ 1 
Younge^ 317. Bidler v. Mulvi- 
AiU, 1 BUgh, O.S, 137. KetidaU 



V. Beckett^ 2 Bus. 4* Mylne, 88. 
Hinekiman v. Smith, 5 Buss, 433. 
Davis ▼. Marlborough, 2 Swans, 
108., and cases at p. 139. n. Tur~ 
ner v. Harvey, Jacob, 169. 
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1839. 



HAWKSWORTH v. BRAMMALL. ^''^mh^' 

ATof?. 3. 
TN the month of September 1832, the Plaintiff {George Award of 
"^ Hawkswarth), and the Defendant ( Thomas Brammall\ ^forcedTn 
agreed to become copartners, as file makers, at Sheffield^ equity, Bl- 
under the firm of " Brammall and Hawksrworth^'* for submission to 

seven years from the 7th of September I SS9, ; and the arbitration was 

, . , to be made a 

terms of their partnership were expressed in a deed rule of a court 

dated the 9th of September 1832. ^^'''^'''' 

Award en- 

In the month of May 1837, it was agreed between t^o^ugh made 

the Plaintiff and Defendant that the partnership should after the pre- 

be dissolved, and, accordingly, a memorandum in writing, ^^^^^^ \y^* 

dated the 23d of Mai/ 1837, was made between them, by parties had, 

which, after reciting that they had, for some time past, jection, al- 

carried on the business of file manufacturers in partner- lowed the* 

1 . . I* t 1 1 *. 1 . /. « arbitrators to 

ship, under the provisions or the deed of the 9th oi Sep- proceed after 

tember J 832, and that they were jointly interested in **^^h"rean 

partnership property of considerable value, consisting of agreement 

stock in trade, working tools, implements and utensils of yarSurthings 

business, and book and other debts, and the tenant- shall be done 

right of certain warehouses, workshops, tenements, and jyg parties, 

premises in Sheffield, where the trade had hitherto been ^^^ that if any 
.1 .1,1^.. , . . disputes shall 

carried on, until the 7th of September I S39y and that arise with re- 

they had agreed that the partnership should cease and be sp^^* ]? 'hem, 

^ ^ ^ such disputes 

dissolved, on or from the 1st day of July then next, and shall be settled 

that the same should be so dissolved and determined ^^«?^Ii^^" " 

persons as 

upon the terms, and under and subject to the stipula- arbitrators, 

1. . 1 c the award of 

tions, conditions, agreements, and matters ot arrangement ^i^^ arbitrators 

thereinafter mentioned, expressed, and declared — it was ^^^^ ^^^ ®™" 

witnessed that the parties covenanted with each other, of the matters 

1st, that the copartnership should, upon and from the Provided for 
^ t^ ^ by the agree- 

1 St ment than are 
brought before 
them by the parties. 
Vol. V. X 
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^\^^^^ ^*t of J^y then next, wholly cease, determine, and be 

Hawksworth dissolved, to all intents and purposes whatsoever, and 

^ ^* that notice of the intended dissolution, under the hands 

Brammall. « 

of the parties^ should immediately thereafter be given, 

and inserted in the London Gazette^ and in such other 
manner as they (the parties) should think fit and agree 
upon, or should be determined and decided by the arbi- 
trators or umpire thereinafter named and appointed; 
2dly, that an account in writing of all monies, goods, 
wares, merchandize, and effects or things, of or belong- 
ing to the parties, and of all debts due by, from, or 
to them, and all sums, profits and losses, accrued or 
accruing in respect thereof, should be forthwith taken 
and stated by the partners, under the inspection and 
superintendence, if either party so required, of Henry 
Colley and Samuel Gardiner^ both of Sheffield^ ^ho 
should settle and determine any and every dispute or 
difference that might arise between the parties in respect 
of such account, and whose award or decision in writing 
should be binding and conclusive on both the parties, 
but if the arbitrators could not agree to settle any dis- 
pute or difference, the same should be settled and deter- 
mined by an umpire, to be by them previously nominated 
and chosen, and whose decision in writing should be 
binding and conclusive on both the parties ; Sdly, that 
immediately on the share of each party being so ascer- 
tained as aforesaid, the amount or value of BrammalTs 
share should be paid to him by Hawkswortk^ and that' 
BrammaU should thereupon execute and deliver a proper 
deed of dissolution and assignment of his share to 
HawJcsmn-th, and that such deed should contain all 
clauses usually inserted in instruments of the like nature, 
and, especially, a covenant on the part of Hawksworth to 
indemnify Brammall against all debts of the partnership, 
and a covenant on the part of Hawksworth to do all in 
his power to preserve the reputation of the mark " * B,*' 

then 
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then used by the partnership, during the time he should 1 839. 

have power to use such mark, and not to do or suffer to ^^^^"^^ 
^ ' ^ Hawksworth 

be done, any act or deed by which the reputation of such v. 

mark might be prejudiced ; and also a covenant on the Brammall. 
part of Brammall not to use, or give sanction or autho- 
rity to any other person to use the same mark during 
such time as Hawkswortk should have power to use such 
mark, nor do, or suffer to be done, any act whereby 
Hawkswortk might be injured or prejudiced in his use 
and enjoyment of the benefit of the same mark ; 4thly, 
that Hawksworth should, immediately on the dissolution, 
become the tenant and occupier, under Brammall or 
other the owner, of all the business premises, and should 
pay 60/. per annum rent for the same, until the 7th of 
September 1839, Brammall or other the owner paying 
the rates and taxes, and Hawkswortk keeping the 
premises in repair ; 5thly, that Hawkswortk should, im- 
mediately on the dissolution, enter into an agreement 
with Brammall^ engaging to employ Brammall thence- 
forth until the 7th of September 1839, in that branch of 
the business of a file manufacturer in which he had 
generally during the partnership been employed, and 
pay him weekly wages after the rate of 120/. per annum ; 
6thly, that as well for the prevention of disputes touch* 
ing the partnership, as for settling and compromising of 
the same, if any such should arise, and also for ascer- 
taining the amount of the share and interest of Brammall 
in the partnership stock, property, and effects, on the 
1st of July then next^ they, Brammall and Hawkswortk^ 
would in all things stand to, abide by, perform, fulfil, 
and keep the determination and award of CoUey and 
Gardiner, arbitrators agreed upon to award concerning 
all and every the matters that might arise in question 
or dispute as aforesaid, and all actions, suits, accounts, 
disputes, and matters in difference whatsoever, already 
or thereafter to be had between the parties relating or 

X 2 incident 
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1839. incident to, or arising out of the partnership or the dis- 

J^"^^'*^ solution thereof, so as the arbitrators made their award 
Hawkswortr ... 

V, m writing, ready to be delivered, on or before the 1st ot 

Brahhall. August then next, or such enlarged time as therein men- 
tioned ; and that if the arbitrators should not make their 
award within the time above mentioned, they, Brammall 
and Haioksnioorth^ would perform the award of such one 
indifferent person as the arbitrators should by writing 
under their hands appoint for umpire before they pro- 
ceeded upon the matters of the reference, provided the 
umpire should make his award in writing in manner 
aforesaid within one calendar month next after his ap- 
pointment, or such enlargement of time as after men- 
tioned ; and that it should be allowed to the umpire to 
take as settled such of the matters referred as should be 
agreed upon by the arbitrators ; and that the parties 
would produce books and papers to the arbitrators or 
umpire^ and that the arbitrators or umpire might 
examine the parties, or their witnesses, on oath, or, in 
case of Quaket'Sy upon afiBrmation, to be administered 
by some commissioner for taking affidavits in the Court 
of King's Bench, or not on oath or affirmation, as the 
arbitrators or umpire should think proper ; and that the 
arbitrators or umpire might proceed ex parte in case of 
default in attending them or him, and that if either 
party should wilfully hinder or prevent the arbitrators 
or umpire from proceeding in the reference or making 
the award, such party should pay such costs as the 
arbitrators or umpire should direct ; and that the arbi- 
trators or umpire might enlarge the time for making 
their or his award, if they or he should think fit ; and 
that the present agreement, and the submission thereby 
made, should and might be made a rule of the Court of 
King's Bench, on the promotion of either of the parties, 
in pursuance of the statute; 7thly, that all the expences 
of the present agreement, the reference and submission, 

and 
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and all other expences touching the matters therein- 1839. 
before mentioned, should be borne by the parties equally ; 
lastly^ that each party should be bound in the penalty of 
500/. for the performance of the present agreement. 



Brammall. 



The partners proceeded to take the account pro- 
vided by the agreement last mentioned, and, in so doing, 
they found that the services of ihe arbitrators would be 
necessary, but that one of them, viz. Gardiner^ was 
absent from Sheffield^ and was likely to continue so for 
soD^e time,' and, therefore, by an agreement in writing, 
dated the S 1st of Jtdy 1837, they revoked the appoint- 
ment of Gardiner as one of the arbitrators, and substi- 
tuted one Wm. Thompson in his stead, and declared that 
the nomination of Thompson should be without prejudice 
to the previous agreement, which should remain in full 
force, and that neither that agreement nor any award to 
be made in pursuance thereof should be open to ob- 
jection by reason of the substitution of Thompson in the 
place of Gardinef\ 

The arbitrators, Colley and Thompson^ accordingly, 
met the Plaintiff and Defendant, and entered upon the 
investigation of various matters referred to them, and 
employed an appraiser to value some of the particulars 
in question, and on the 1 5th oi August 1837 they made 
their award in writing, by which they stated that they 
had considered the various matters submitted to them, 
and agreed as follows : — 1st, That Hawlrsworth should 
take the unfinished, forged, and ground files at the calcu- 
lation of the cost of each sort respectively made by the 
committee of file makers, who made the new list of 
prices last year, adding to such calculations one penny 
in the shilling, in the wages of forging, for the cost of 
cokes and tools : 2dly, That Hawksworth should take 
the stock of finished files, except those marked in the 

X 3 stock-i 
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I 

1 889. stock-book as B. fV. and B. at the list of prices by which 

H^^w^'th ^^^y usually, sell, from which list 37 per cent, discount 

V. was to be taken and allowed to Hawksfworth : 9dly, 

Brammall. rpj^^^ f^^^ ^j^^ ^^^ ^^ excepted above, 10 per cent. 

more discount should be taken, on account of their being 
of inferior quality : 4thly, That the stock of cut files 
unhardened, and also the hardened files which wanted 
hot-setting, should be counted thirteen to the dozen, and 
reckoned as finished files, and the same discount allowed 
as from finished files, 37 per cent. 5thly, That Hawks- 
worth should take to the working tools and fixtures at 
the valuation made by Mr. Septimus Clayton : 6thly, 
That Hawksnwrth should be allowed from all the debts 
of the partnership (except workmen's debts) which were 
owing at the end oijune last, 2 J per cent, discount, and 
that such reduced amount should be considered the 
value in cash of the book debts at that time : 7thly, 
That Hawksnwrth should take to all debts owing to the 
partnership by workmen who were in the actual employ- 
ment of the partnership at the end of June last, but not 
to such as had left in debt before that time : 8thly, That 
the foregoing prices and valuations of the partnership 
property should be considered the value of it in cash, 
and consequently that Brammall should be entitled to 
receive interest upon his share and proportion of it at 
the rate of 51. per cent, per annum, from the time of 
such dissolution to the time or times of his share and 
proportion being paid out ; and that, on the share and 
proportion of the partnership effects of Brammall being 
paid by Hawskworth^ together with interest as aforesaid, 
Brammall should receive the same as his full share and 
interest therein, and should claim no further share, 
profit, interest, or emolument whatsoever, except sucb 
wages for services as were provided for in an agreement 
made between them. 



The 
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The bill in the present cause was filed on the 30th of 1889. 
December 1837, and stated that the value o( BrammalPs hawkswokth 
interest was ascertained upon the principles stated in v. 

the awards and that BrammaU concurred and assisted in ■B^^"'^^^- 
so ascertaining it, but that in consequence of its appear- 
ing, in the result, that such interest amounted, in fact, 
to a very small sum of money, after taking into account all 
sums drawn out by him, he [BrammaU) refused to per- 
form the award, and in particular refused to execute a 
deed of dissolution, and that he insisted that th^ part- 
nership was still subsisting, and had not been effectually 
dissolved, and that he had removed part of the Plaintiff's 
stock in trade from the business premises, and that, 
although he had received wages, for some weeks, as 
being in the employment of the Plaintiff, in pursuance of 
the agreement of the 23d of May^ he still insisted upon 
being treated as a partner, and took various objections 
to the validity of the award. 

The bill prayed that the Defendant might be decreed 
specifically to perform the agreement entered into for a 
dissolution of the partnership upon the terms and con- 
ditions of the agreement of the 23d of May 1837, and 
to do all acts necessary to effectuate, perfect, and com- 
plete the dissolution, the Plaintiff offering to perform 
the agreement, and to pay to the Defendant the amount 
found due to him from the partnership business ; and 
that the Plaintiff might be declared entitled to the mark 
before mentioned, until the time mentioned in the agree- 
ment ; and that the Defendant might be restrained by 
injunction from possessing himself of any of the goods 
of the Plaintiff, or of the late partnership^ and from 
removing them from the business premises, and from 
receiving the debts of the late- co-partnership, or inter- 
fering or intermeddling with the property or other affairs 
thereof. 

X 4 The 
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1839 The Defendant, by his answer, put in in April 1838, 

Hawksworth niaintained that the partnership had not been duly dis- 
V. solved, and was still subsisting, and insisted that the 

award was, amongst other objections to which it was 
open, unfair and insufficient, and that it had been 
made without giving him an opportunity of explain- 
ing the matters in difference to the arbitrators, and 
that the arbitrators had treated goods made to order 
and ready for delivery as stock in trade, and had, 
consequently, allowed discount upon their value, in- 
stead of treating them as book debts, as was usual in 
the trade in cases of dissolution of partnership, and that 
if they had been treated as book debts a discount of 
1^ per cent, less would have been allowed upon them 
than was allowed on stock; and that the arbitrators 
made no allowance to the Defendant for the use of mark 
B., which had originally belonged to him and his family, 
or in respect of his share of the profits of the partner- 
ship for the unexpired residue of the partnership term, 
and that the arbitrators had confined themselves to such 
matters in difference as were particularly |)rought 
before them, whereas they ought to have investigated 
and decided upon all the matters mentioned in the 
agreement of the 23d of May. 

The answer also alluded to the award having been 
made after the time for making it had expired, and 
without any enlargement of time. 

Evidence was taken in the cause, for the purpose of 
shewing the manner in which the duty of the arbitrators 
had been discharged, and to what extent the Defendant 
had concurred in their proceedings, and to shew that, 
though the time for making the award, which was on 
the eve of expiring when the second arbitrator was ap- 
pomted, had never been formally enlarged, the arbi- 
trators 
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Hawksworth 



trators had acted, after the expiration of that time, with 1839. 

the knowledge and acquiesceri^e of* the Defendant, and 

that the Defendant at first expressed himself satisfied 

with the award. ^ Bbammall. 

The Defendant also examined some witnesses. 

The effect of the evidence on both sides is stated in 
the Lord Chancellor's judgment 

An injunction, in the terms of the prayer of the bill, 
had been granted by the Vice -Chancellor, upon motion, 
immediately after the institution of the suit. No motion 
to dissolve it was made until the cause was at issue. 
Upon a motion for that purpose being then made, it 
was ordered to stand till the hearing. 

By the decree, made by the Vice-chancellor upon the 
hearing of the cause, dated the 30th oi May 1839, the 
injunction was continued ; and it was ordered that the 
award of the 15th o( August 1837, should be specifically 
performed ; and it was referred to the Master to take an 
account of what was due from the Plaintiff to the De- 
fendant on the footing of the award, and to enquire and 
state whether the services had been performed by and 
the salary paid to the Defendant pursuant to the award ; 
and it was ordered that notice of the dissolution of the 
partnership should be signed by the Plaintiff and De- 
fendant, and inserted in the London Gazette^ and that 
such notice should be settled by the Master, in case the 
parties differed ; and the Master was to be at liberty to 
state any special circumstances, at the instance of any 
of the parties, as he should think fit; and the Defendant 
was ordered to pay to the Plaintiff the costs of the suit 
up to the hearing, including the costs of the application 

to 



Sv. 
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1889k to dissolve the injunction; and further directions and 
Hawkswortb ^"''^'5^9"®'^^ c^sts were reserved. 



"BSLAMMALht 



From this decree the Defendant appealed, and the 
cause thereupon came on to be reheard before the Lord 
Chancellor. 

Mr. Wigram and Mr.Kenyon Parker^ for the Plaintiff. 

Mr. Cooper and Mr, Walker^ for the Defendant 

The principal points made by the Defendant were, 
First, that the Court had not jurisdiction to enforce the 
award, because it was provided that the submission 
should be made a rule of the Court of Queen's Bench, 
and therefore that court had the exclusive jurisdiction 
over the award: Secondly, That as the time had not 
been duly enlarged, the Court of Queen's Bench would 
not recognize the award ; and that this court could not 
enforce an award which the court of which it was to be 
made a rule would not take cognisance : Thirdly, That 
the award was not mutual, and could not have been 
enforced against the Defendant: Fourthly, That the 
arbitrators had not fairly discharged their duty, and had 
delegated part of it to an appraiser, and had not awarded 
on ail matters referred to them: and, Fifthly, That 
the circumstances of this case shewed the award to be 
unreasonable, and therefore one which this court would 
not interfere to enforce. 

The cases which the Defendant's counsel referred to 
were, Auriol v* Smith {a), Nichols v. Chalie(b)^ Hutchison 
v. Hodgson (c), Davis v. Getty (d), Dawson v. Sadler {e\ 
Nichols V. Roe (g). Wood v. GrijgfUh. (h) 

(a) Turn. ^ R. 121. (e) 1 Sim. ^ Stu. 537. 

(6) 14 Vesey, 265. (g) 3 Mylne ^ Keen, 431. 

(c) 2 AnstnOher, 361. (A) 1 Swanst. 43. 

(d) lSm.^Siu.4iU. 

Mr. 
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Mr. Wigram was heard in reply. 1839. 

Hawkswobtb 

Bbamhall. 
The Lord Chancellor. 

1840. 
The effect of the decree is to declare the partnership Nov. 3. 

dissolved, and to direct the taking oF tlie partnership 

accounts upon the footing of an award. The Defendant 

the Appellant insisted that the award wa» not binding, 

and therefore that the partnership bad not been dis* 

solved in 1837, but was subsisting when he put in his 

answer, in April 1838. The partnership was ibrmed in 

1832^ and was to continue for seven years; it would, 

therefore, expire in September 1839, but the parties 

agreed to dissolve it in May 1837, and, for that purpose, 

a deed was executed, dated 23d May 18379 the right to 

have which carried into execution the Plaintiff asserts, 

and the decree enforces, and which the Defendant 

denies. 

This deed, by its first article, provides that the part- 
nership shall, upon and from the 1st day o( July tYien 
next, wholly cease, determine, and be dissolved, to all 
intents and purposes whatsoever. With this the arbi- 
trators had nothing to do, except that, if the parties 
differed about the manner of publishing notice of the 
dissolution, the arbitrators were to decide upon the man- 
ner of doing it. It then provides that the accounts shall 
be taken and stated by the partners ; but if either party 
required it, such accounts were to be so taken and stated 
by the partners, under the inspection and superintend- 
ance of two arbitrators, who were not to take or state 
the accounts, but only to settle and determine any and 
every dispute or difference which might arise between 
the said parties in respect of such accounts ; and if any 
dispute or difference should arise, upon which the arbi- 
trators 
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1840. trators could not agree, then the same, that is, the par- 
^^"^^"^^^^^^ ticular dispute or difference, was to be settled bv an 

H4WKSW0RTH . .'^ . ., ,r i , • ™ . 

V, umpire. It then provided for the payment, by the Plam- 

Brammall. ^iff^ ^ ^jjg Defendant, of the amount or value of his, the 
Defendant's, share and interest so to be agreed or ascer- 
tained or determined as aforesaid, of and in the part- 
nership stock, property, and effects, and the assignment 
by the Defendant to the Plaintiff of all such his share, 
and interest as aforesaid ; and this deed of assignment, 
which was also to be the deed of dissolution, was to 
contain a covenant by the Plaintiff to do all in his power, 
during the time he should have power to use the mark 
B., then used by the partnership, to preserve the repu- 
tation of it, and a covenant by the Defendant not to use 
or authorise any one to use such mark during such time 
as the plaintiff should have power to use such mark, or 
to do any thing whereby the Plaintiff might be injured 
or prejudiced in his use and enjoyment of the benefit of 
such mark; and the parties agreed, as well for. pre- 
venting disputes between the parties touching the said 
partnership, and for settling and composing of the same, 
if any such should arise^ as also for the ascertaining 
and determining the amount of the share and interest of 
the Defendant of and in the said partnership stock, 
property, and effects, to abide by and perform the de- 
termination and award of the arbitrators agreed upon 
between the parties to determine and award touching 
and concerning all and every the matters that might 
arise in question or dispute as aforesaid, and all other 
matters in difference. The time allowed for making the 
award was the Ui of August 1837, but there was the 
usual power to enlarge the time. 

Upon the execution of this deed, the parties proceeded, 
without the intervention of the arbitrators, to carry its 
provisions into effect ; but questions having arisen, it was 

found 



Brammall. 
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found that one of the arbitrators named was absent, and 1840. 

could not attend to the subject of the reference; and the „ ^^^ 

^ ' Hawksworth 

parties, therefore, by a deed of the 31st of July 1837, v, 

the day preceding that limited for making the award, 
named and appointed another arbitrator in his place. 
And now it is necessary to see what those arbitrators 
themselves say as to the manner in which the reference 
was conducted. 

Both the arbitrators were examined by the Plaintiff. 
Mr. William Thompson says that he was called in by 
both paVties on the 31st of July 1837, and that the mat- 
ters referred to him were the value at which the finished 
and unfinished stock, tools, and book debts should be 
taken; — that the quantities and quality of the finished 
and unfinished stock wece furnished to him by the 
Plaintiff and Defendant jointly, and the value was fixed 
by the arbitrators accordingly; — that they likewise va- 
lued the book debts, according to certain data furnished 
by the Plaintiff and Defendant ; and that the tools and 
fixtures were valued by a sworn appraiser, appointed 
with the consent of the Plaintiff and Defendant, who 
valued the same between the 1st and 15th of August 
1837, in the presence of the Plaintiff and Defendant. 

The other arbitrator, Henry Colley^ gave similar 
evidence ; and, being cross-examined by the Defendant, 
says that they decided upon all the matters referred to 
them — that they did not examine the stock and debts, 
nor distinguish between orders ready and those not 
feady for delivery, as they were not requested so to do ; 
— that no allowance was made for the Defendant's in- 
terest in the profits of the partnership for the remainder 
of the term, because the arbitrators thought that he was 
not entitled to it, nor for the use of the mark, because 
the subject was not mentioned to them^ but that he, 

Colley^ 
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1840. CoUeyy thinks that the Derendant ought to have an 
g^J^^"^^^ allowance of 50/. per annum for it Clayton, the ap- 
V, praiser, states that he valued the tools and fixtures on 

Bbammall. ^|,g j^^jjj ^{ August, in the presence of the Plaintiff and 
Defendant, and that neither of them expressed any dis- 
satisfaction. 

Mr. Thompson, the Plaintiff's Solicitor, says that on 
' the 24th of August, the Defendant approved of the 

award, and he, Mr. Thompson, at the desire of the De- 
fendant's Solicitor, prepared a draft deed for the disso- 
lution ; and that a ledger account was made our by the 
Plaintiff in pursuance of the award, and when the result 
appeared, the Defendant objected to the award. There 
does not appear to be any thing to bind the Defendant 
to the account so made out; but that is not the question 
upon the decree appealed from. The Defendant's evi- 
dence does not, in any respect, affect this evidence for 
the Plaintiff He has, indeed, examined witnesses to 
prove that it is customary in the trade to make a dif- 
ference in valuation between orders ready and orders 
not ready for delivery ; and to shew the value attached 
to the mark B ; but he has not proved that any points 
upon either of these subjects were submitted to the ar- 
bitrators, or that, in fact, there were orders ready for 
delivery. 

The award lays down the rule by which the value at 

which the unfinished and finished files to be taken 

by the Plaintiff was to be ascertained, and does the same 

* as to the debts due to the partnership, and adopts the 

valuation of the tools and fixtures as made by Clayton. 

The Defendant having refused to carry the agreement 
for a dissolution into effect, the Plaintiff filed his bill, 
and the decree declares the dissolution, and directs the 

accounts 
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accounts to betaken of what is due to the Defendant 1840. 
upon the footing of the award. Hawkswokth 



The Defendant, at the hearing and by his appeal, 
insists that this Court has no jurisdiction to interfere, 
because, 1st, the award was to be made a rule of the 
Queen's Bench, and 2dly, because it was not made until 
the time had expired : or that this Court ought not to 
interfere, 1st, because the arbitrators did not take an ac- 
count of the stock and profits, Sdly^ because the awiard 
was unreasonable, 1st, for not making allowance for the 
mark B, and 2dly, for not making a difference between 
orders ready and those not ready for delivery. 

I am of opinion that the Defendant has failed in im- 
peaching the decree upon any of these grounds. 

As to the objection that the Court has no jurisdiction 
because the award was to be made a rule of the Queen's 
Bench, the proper answer has been given that this suit 
is to enforce the agreement upon the footing of the 
award, and not to set aside the award. 

This distinction was recognised in Atmol v. Smith (a), 
and acted upon by Lord Eldm in Wood v. GriffUh{b); 
the Court decreeing the specific performance of the 
agreement, of which the reference has ascertained some 
of the terms. 

As to the objection that the award was not made 
within the prescribed time, the answer is this, that there 
is positive evidence of the parties having mutually 
abandoned that provision. The time fixed was the 
1st of ^f^U5^. The substituted arbitrator was not ap* 
pointed till the 31st of Jdy. After the 1st of August 

(a) 1 Turn. ^ Ruts. 121. (b) 1 Swans, 43. 

both 



V, 

Brabimall. 



Brammall. 
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1840. both parties concurred in the prosecution of the refer- 
H^wKswoRTH ®"^® * ^^^ y^ere present at the appraiser's valuation on 
V. the 14th of August ; and after the award had been made 

on the 15th, the Defendant expressed his approbation 
of the conduct of the arbitrators. After such acquies- 
cence, this Court will not permit a party to escape from 
the result of the reference because it proves to be con- 
trary to his expectations. As to the objection that the 
arbitrators did not take the account of stock and profits, 
the answer is to be found in the terms of the agree- 
ment, by which they were only to decide upon such 
matters in dispute as might arise between the partners 
in taking the accounts. 

As for the grounds upon which the award is alleged 
to be unreasonable, that is, because no allowance was 
made to the Defendant for the use of the mark B. by 
the Plaintiff, and because no difference was made in 
the valuation of orders ready and not ready for de- 
livery ; the answer is, that the arbitrators were only to 
decide upon matters in dispute, and that no question 
was put to them upon either of those subjects. It \s 
proved that the quantities and particulars of finished 
and unfinished stock were made out by the PlaintiflT 
and Defendant jointly, and both were made the subjects 
of a valuation as such. If the Defendant had any ground 
for a favourable distinction of one part over the other, 
that was the time and opportunity of asking the judg- 
ment of the arbitrators upon such claim ; nor does it 
appear that there was any evidence before them by 
which they could themselves have made the distinction, 
nor is there, indeed, any evidence in the cause, to prove 
the fact upon which the objection rests. 

Similar observations apply to the objection as to the 
mark B. No dispute arose as to the compensation now 

claimed 
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claimed by the Defendant on account of the Plaintififs use 1840. 
of that mark, which, by the articles of dissolution, he „^|^^J^ 
agreed to assign to the Plaintiff, without, in terms, stipu* v 

lating for any price or compensation for it ; all that he 
stipulated to be paid for was his share of all monies, 
goods, wares, merchandizes, effects, and things, and 
debts, and gains, and profits. No such dispute arose, 
because no such claim appears to have been made ; and 
no reference, therefore, was made upon the subject, to 
the arbitrators, whose jurisdiction was limited to what 
should become matter of dispute and difference, and of 
reference to them. It is, therefore, impossible to im- 
peach their award because it did not include this sub- 
ject matter; and the validity of the award, so far as it 
goes, is now the only subject for consideration. 

What questions may arise in taking the accounts 
directed by the decree, it would be premature to con- 
sider. The partnership was dissolved by the articles ; 
the accounts must therefore be taken, and, so far as the 
award has prescribed the manner in which such ac- 
counts are to be taken, I am of opinion that it is binding 
upon the parties, and that the Vice-Chancellor's decree 
has very properly directed the accounts to be taken 
upon the footing of such award. The appeal must be 
dismissed, with costs. 



Vol. V. Y 
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1840. 

Nov, 7. 

Where a 
debtor has 
taken the 
benefit of the 
Insolvent 
Acts, his cre- 
ditors anterior 
to the insol- 
vency have 
such an inter- 
est in his 
after acquired 
property as 
will enable 
them to main- 
tain a suit in 
this Court, 
after his death, 
against his 
legal personal 
representative, 
for the pur- 
pose, at least, 
of realizing 
and protecting 
such after 
acquired 
property. 



WARD V. PAINTER. 

npHIS was an appeal from an order of the Master 
of the Rolls, overruling a general demurrer to the 
PlaintiflF*s bill. 

The argument and judgment on the demurrer are 
reported in the second volume of Mr. Beavan*s Re- 
ports^ p. 85. 

The bill was a creditor's bill against the personal re- 
presentative of a deceased debtor, alleging that the 
debtor had taken the benefit of the Insolvent Debtors* 
Acts, in respect of the Plaintiff's debt amongst others, 
but that he had afterwards acquired property, and 
then had died ; and it prayed payment, out of his assets, 
first, of the debts contracted after the insolvency, and 
then of the debts contracted before the insolvency. 

Mr. Tinney^ Mr, Wigranii and Mr. Teedy in support 
of the appeal. 

Mr. Richards and Mr. Rogers^ contrh. 

The cases of Jellis v. Mountford{a)j AHomey-General 
V. Aspinall (i), and Browning v. Paris (c), were cited, in 
addition to those mentioned in the argument of the 
case below. 



(a) 4 Bam. 4- Aid. 256. 
(6) 2 Mylne ^ Craig, 613. 



(c) 5Meet.^fVeU, 117. 



The 
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The Lord Chancellor. 

This, being a general demurrer, can only be sup- 
ported upon the ground of the Plaintiff's bill shewing 
that he has no right to sue ; and, in this case, the bill 
being by a creditor against the representative of his 
debtor, the proposition can only be made out by shew- 
ing, either that the Plaintiff is not entitled to the cha- 
racter he claims, of being a creditor, or, secondly, that 
this Court has no jurisdiction to give him any assistance. 
The first point is not contended for : the bill alleges, 
and the demurrer admits, that the Plaintiff was a creditor 
before the debtor took the benefit of the Insolvent 
Debtors' Acts, and, certainly, the Insolvent Debtors' Acts 
do not destroy the antecedent debts. It did not require 
the decision in Jellis v. Mountford (a), or the authority 
of Ex parte Barrington(b) to prove this. 



184.0. 




1840. 
Nov, 7. 



The title, therefore, of the Plaintiff, to the character of 
a creditor of the deceased, cannot be disputed, and the 
only question that remains is ; Have the Insolvent 
Debtors' Acts taken from this Court the right and ju- 
risdiction to interfere in any manner for the relief or 
protection of such creditors ? for this bill contains 
allegations calling for the interposition of the Court for 
the protection of the property, unless these acts have 
deprived it of all its ordinary powers for that purpose ; 
as it states that the Defendant, the personal represent- 
ative, is insolvent, and threatens to receive the pro- 
perty, and to apply it to his own use, and to remove 
it beyond the seas. 



By the acts, the rights of the creditors of the insol- 
vent, at the time of his taking the benefit of the acts, is 
postponed to the claims of the creditors whose debts 

have 



(fl) 4 Barn, ^ Aid, 256. 



(b) 2 Mont, 4- Ai/r. 255. 
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1840. 
Ward 

V. 

Painter. 



have been subsequently incurred; but, as to such sub- 
sequently incurred debts, there can be no doubt but 
that the jurisdiction of this Court remains unaffected by 
the acts; and iF the creditors prior to the insolvency 
are interested in the subsequently acquired property, 
but only after * payment of the debts subsequently in- 
curred, have they not a right to call upon the Court to 
administer the property so as to discharge the subse- 
quently incurred debts, for the purpose of ascertaining 
and realizing the fund in which they are so interested ? 
and are they not entitled to the aid of this Court to 
protect it against the danger which the bill alleges to 
threaten it ? Whether this Court will ultimately ad- 
minister the surplus of the property amongst the cre- 
ditors anterior to the insolvency, is not a question now 
to be decided. The effect of the recognizance and 
other provisions of the acts may be very important to 
be considered, when that question shall arise; but, for 
the present purpose, it is sufficient to express my opinion 
that the creditors antecedent to the insolvency have 
such an interest in the subsequently acquired assets of 
the testator as entitles them to the assistance of this 
Court, for the purpose, at least, of realizing and pro- 
tecting the fund. 



The case of Barton v. Tattersall (a) is an answer to 
the argument upon the Statute of Limitations. 

I therefore affirm the order of the Master of the 
Rolls, and dismiss the appeal, with costs. 



(a) I Ruts, ^ Mj/ke, 237. 
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-"" Massttr of die R«xl% sappwsso^ ti?|VViiri.M*$ ivr ^>^^lJI^ * 
jnnriiluitT. 5M^riw^w«M»i^ 

Two sets rf deposhktts kad been $up|VK!$$^i)^ w^ t^K"^ tW 

^epassdoos tikeo by cxMBimksioner^ wh) \)<|X\^)io^ >ii^v^>^iM 

taken by the examiner. In both ca«es ih^y w^m^ l^nkt^ JSww^IT 

OQ bebalTof the same DefendanU ^'mi^ xM y^ 

The qoestion aigued, upon the pres^^u occa^^iH ^•f*** '^ ^^^^ 
whether the depositions taken by the con^mb^ioni^r^ ^v>«^^W^ 
ought to hare beoi suppressed* The gix>uiKl WJHW J^> %*J!!JL 
which the order for suppressing them had been inmW wtit^^M \i^ 
was that, whereas the oommis^on under which lh<»y InIwwTvS!'^^ 
were taken was intituled both in an origiiud cause and 
in a cause of revivor, the depositions themselves and 
the interrogatories upon which they were taken wci\> 
both intituled in the original cause only. 

The argument before the Master of the IlolU i» i*e« 
ported in the second volume of Mr. Beavan*}^ lleportii 
page 133. 

Mr. Coopet* appeared in support of the appoal itto- 
lion, and urged that, if the defect were fatnli a now 
commission should be issued; and he cited Ctifrr v. 
B(myer(a) in support of that application, 

Mr. James Russell^ contrd. 



(a) 3 SwtmtL 357. 

Y 3 Thi 
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1840. 



Pritchard 

V. 
FOULKES. 



TAe Lord Chancellor. 

It appears^ from the affidavits on behalf of the Plain- 
tiffs} and is not denied by the Defendant, that one of 
the Defendants in the original cause having died, the 
suit was duly, revived against his representatives ; that 
the Plaintiffs afterwards obtained an order for a com- 
mission, which was intituled in both causes ; that John 
FoulkeSi one of the original Defendants, joined in this 
commission; that the commission, in the usual terms, 
authorised the commissioners to examine all witnesses 
upon interrogatories to be exhibited as well on the part 
of the Plaintiffs as on the part of the Defendants (naming 
the surviving Defendants to the original bill) in a cause 
wherein • • • (naming the Plaintiffs in the original bill), 
are Plaintiffs, and • • • • (naming all the Defendants in 
the original bill), are Defendants by original bill, and 
wherein the said Plaintiffs (naming them) are Complain- 
ants, and .... (naming one of the Defendants) and 
another are Defendants by bill of revivor. 



Under this commission, the Defendant John Foulkes 
exhibited interrogatories for the examination of wit- 
nesses, but intituled them in the original cause only, 
and the depositions were intituled in the same manner. 
After the commission had been returned, and publication 
bad passed, the same Defendant examined another wit- 
ness before the examiner, and the interrogatories and 
the depositions were intituled in the same manner. 

The authority of the commissioners was to examine 
witnesses in a cause consisting of the two bills, and not 
in the original cause only. This authority, therefore, 
has not been followed, and the depositions taken are 
irregular ; and there is no doubt of the irregularity of 
the depositions before the examiner. 



The 
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The Master of the Rolls thought these depositions 1840. 
irregularly taken, and has accordingly suppressed them. 
I am of the same opinion, and refuse this motion, with 
costs. 




T 



WILLIAMS V. OWEN. AprU2i. 

Nov. 2^. 
'HIS was an appeal from a decree made by the Aconyeyance, 

Vice-chancellor of England. ^?^te mIc, 

accompanied 

The facts of the case are stated in the tenth volume poraneous 

of Mr. Simanis Reports, p. 386, and seq. They are agreement for 

^ reconyejance, 

also fully detailed in the Lord Chancellor's judgment. upon pay- 
men^ on a day 
certain, of the 
The question was, whether a conveyance by the purchase- 
Plaintiffs father to the Defendant, in the year 1821, was Zt^^t^oi 
to be considered as having been a mortgage, as con- ^^ expenses 
tended by the Plaintifl^ or as having been a sale, with a conyeya^^^ 
right of repurchase at a given day, long since passed, as 7^^ ^, 

contended by the Defendant. theporcliaser: 

Hddy on a 
bfllforre- 
The cause was argued, on the appeal, by Mr. Wakefidd demptioo, 

and Mr.Koe for the Plaintiff, and by TAT.Bichards and S^c^ 

Mr. CodcereU for the Defendant. had passed, to 

bare been a 
aale» with a 

The authorities referred to were those which are v^^f^^^ 

purchase and 
mentioned in the report of the hearing in the Court not a mort- 

below «"8*^ 
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1840. 
Williams 

V. 

Owen. 

Nov. 23. 



J^e Lord Chancellor. 

In 1821, the Plain tiflP's father, Richard Williams, was 
absolutely entitled to the property in question, and he 
was, at that time, indebted to the Defendant in 200/., 
which, from a passage read from the answer, is proved to 
have been secured by the bond of the PlaintiflF's father 
and a surety. By indenture of the 14th of June 1821, 
reciting that Richard Williams had contracted and agreed 
with the Defendant for the absolute sale to him of the 
premises, at or for the price or sum of 550/., such pre- 
mises were absolutely conveyed to the Defendant, with 
a covenant for peaceable possession and enjoyment, and 
other covenants usual in conveyances to purchasers. 
It is made part of the Plaintiff's case that this convey- 
ance was prepared by the Defendant's attorney, and at 
his instructions. This would prove nothing, except in aid 
of a case of fraud, if any such case had been attempted; 
and the Plaintiff, to prove this, produced the bill of 
costs for this conveyance, which appears not only to 
have been made out to the Defendant, but to have been 
paid by him. 



On the same date as this conveyance, that is, the 14th 
oi June 1821, an agreement was made and signed be- 
tween the Defendant and Richard Williams^ which re- 
cited the conveyance, describing it as an absolute con- 
veyance, and that, upon the treaty for the sale of the 
hereditaments and premises, it was mutually agreed, that 
in case Williams should pay to the Defendant the like 
sum of 550/. within twelve months, and IS/, the expense 
of the conveyance, that then, and in such case, the De- 
fendant would reconvey the premises to Williams; and 
it provided that upon such payment Owen would 
reconvey the premises to Williamsy or consent to the 
conveyance being cancelled and made void to all in- 
tents 
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tents and purposes; and that Owen should retain the 1840. 
rents from that day to the day of payment of the sum of 
550/., instead of interest, provided he preferred the 
same to lawful interest. It was also agreed that the 
rent should be apportioned from the 4th of August then 
next, and received, from that day, by Owen ; and Owen 
engaged that if the sum of 550/. was paid on or before 
the 4th of August 1822, the conveyance should be can- 
celled, and the premises reconveyed. 

The Plainti£P did not go into any evidence as to the 
value of the property ; but, on the part of the Defendant, 
John Uxyd^ a surveyor and builder, and Robert WiUiams^ 
a land valuer, deposed that the buildings consisted of 
eight small cottages, occupied by labourers, and that 
the rent, in 1821, was 50/. per annum, subject to repairs 
and loss of rent, and the value 548/. I pay very little 
attention to this evidence; the deed of the 14th oi June 
1821 recites Richard Williams's purchase, by which it 
appears that, in 1812, he bought the property for SSO/., 
and afterwards built eight dwelling-houses upon it, but 
which, by the evidence, appear to have been only labour- 
ers' cottages. It is clear that the rents far exceeded the 
interest of the 550/. ; but, in property of that description, 
that might be the case, although the value did not ex- 
ceed the 550/. 

The Defendant took possession immediately after the 
execution of the conveyance. Richard Williams lived 
three years after that time, and left the Plaintiff his heir, 
who was under age till nearly the time of filing the bill. 

The Defendant insists that this transaction was a sale, 
with an agreement for a repurchase, which was never 
acted upon. The Plaintiff insists that it was a mort- 
gage; and of this opinion was the Vice -Chancellor. 

The 
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1840. The case rests upon the facts I have stated, for 

although the bill alleges a case of fraud and misrepre- 
sentation on the part of the Defendant, there is no 
proof of it; and, on the contrary, whatever may have 
been the intention of the parties, there is, I think, no 
doubt of their having signed these instruments with 
full knowledge of their contents. The Defendant is 
described as a shopkeeper, and Richard Williams as a 
solicitor, and he must be supposed, in the absence of 
all evidence to the contrary, to have been fully aware of 
the nature of the transaction, and cognizant of his 
rights ; but there is nothing in the case to shew that, 
at the time of the agreement, or at any time afterwards, 
during the three years of his subsequent existence, any 
thing passed between the parties which tends to explain 
their relative position. The case, therefore, must be 
decided upon the contents of the instruments them- 
selves, with the aid of the few facts to which I have 
already adverted. 

That this Court will treat a transaction as a mortgage, 
although it was made so as to bear the appearance of an 
absolute sale, if it appear that the parties intended it to 
be a mortgage, is, no doubt, true ; but it is equally clear, 
that if the parties intended an absolute sale, a contem- 
poraneous agreement for a repurchase, not acted upon, 
will not, of itself, entitle the vendor to redeem. 

From the case of Barrell v. Sabine (a) this ap- 
pears to have been recognized as a well known rule 
of equity above 150 years ago. The question always 
is — Was the original transaction a bond Jide sale 
with a contract for repurchase, or was it a mortgage 
under the form of a sale? In MeUor v. Lees (6), 

Lord 

'(a) 1 Vem. 268. (b) 2 Atk. 494. 



CASES IN CHANCERY- 

Lord Hardwicke puts the case thus : " As to the con- 
tract, whether it is a transaction that is in its nature a 
mortgage, or a defeasible purchase, and subject to a 
repurchase ? " 

In Goodman v. Grierson (a). Lord Manners puts the 
case upon the same ground, and says: ^* The fair criterion 
by which the court is to decide whether this deed be a 
mortgage or not, I apprehend to be this, — Are the 
remedies mutual and reciprocal ? Has the defendant 
all the remedies a mortgagee is entitled to ? " Tried by 
this test there would be no doubt that, in this case, the 
transaction was not a mortgage. 

In Ensworth v. GfiffUh (i), the relation of mortgagor 
and mortgagee had existed, and the mortgagor, in 
consideration of the debt, and of a further sum paid, 
released the equity of redemption, and, at the same time, 
the mortgagee signed an agreement to reconvey the 
premises upon payment of the two sums within one year. 
A bill for redemption, brought in the Exchequer, was 
dismissed, and the dismissal was affirmed in the House 
of Lords. Davis v. Thomas {c) was very similar in its 
circumstances, and the same principle was acted upon. 

In Sevier v. Greenway {d) Sir JV. Grant said that if 
the case had rested upon the conveyance of November 
1799, possession being taken, he did not see why it 
should be considered otherwise than as a sale. The 
transaction of November 1799 was an absolute con- 
veyance, as to a purchaser, with a proviso for recon- 
veyance to the apparent vendor upofi payment of the 
purchase money within two years. Subsequent instru- 
ments 

(a) 2 Ba, ^ Be. 274. ; see p. (c) 1 Rusi. ^ Mi/lne, 506. 

279, (d) 19r«. 413. 

(6) 5 Bro. P, a 184. 
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1840. ments between the parties described the premises as 
^ standing upon mortgage," and, upon that, Sir fV, Grant 
decreed a redemption. 

Trying this case by the principle so long established^ 
and settled upon such high authority, what is there to 
shew that this transaction was, in its origin, a mortgage, 
and not a sale, with a provision, under certain conditions, 
for a repurchase? 

If the transaction was a mortgage, there must have 
been a debt ; but how could Given have compelled pay- 
ment ? It appears also that he, as purchaser, paid for 
the conveyance, and was, at all events, to be at liberty to 
keep the rents. There was, indeed, the want of every 
circumstance which, in other cases, has been thought 
necessary to give a purchase the character of a mort- 
gage, and no proof of any intention having existed that 
it should be so considered. 

In Baker v. fVtnd{a)f relied upon by the Plaintiff, it 
was proved that the parties had, throughout, treated the 
transaction as a mortgage, and had made it assume the 
appearance of a purchase to deceive the creditors of the 
mortgagor. 

I am, for these reasons and upon these authorities, of 
opinion that the Plaintiff has not established any title 
to redeem, or to enforce the contract for a repurchase, 
and that the case, attempted, of fraud, has wholly failed ; 
and that the bill ought to have been dismissed with 
costs ; and such must be my order upon this appeal. 

(a) 1 Vet, Sen. 160. 
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CONTAINED IN THIS VOLUME. 



ACQUIESCENCE. 

See Award. 

TrusT} Breach of. 

ADMISSION OF ASSETS. 

Decree for payment of legacies, 
made against an executor, with- 
out reference to the state of the 
assets, upon the ground of his 
having, by his acts and admissions, 
rendered himself personally liable 
for the payment. Barnard v. 
Pumfrett. Page 63 

AGENT. 

See Vendor and Purchaser. 
Trust (Breach of). 

ALIMONY. 
Husband and wife^ who were separ- 
ated, entered into an agreement in 



writing, providing for their living 
together again, and stipulating 
that, in the event of a future se- 
paration for a particular cause, 
the wife should receive the m- 
come of her own fortune, which 
her husband was entitled to re- 
ceive, and that her mother should 
indemnify him against her debts. 

They afterwards separated, for 
the cause referred to by the agree- 
ment, and the wife obtained a 
divorce in the Ecclesiastical Court, 
and a sentence for permanent 
alimony to an amount exceeding 
the income of her fortune. That 
alimony was regularly paid by the 
husband, and he received the in- 
come of her fortune. 

The wife accepted a bill of ex- 
change in favour of a creditor of 
her own. 

In a suit by that creditor, an 
injunction 
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injunction was granted to restrain 
the husband from paying to the 
wife the annual amount of the in- 
come of her fortune, as the va- 
lidity of the agreement for future 
separation, under which she was 
entitled to such income, was not 
in dispute between the husband 
and wife. 

Whether such an agreement 
would be held valid, if disputed, 
qucere* 

SembUy the Court will not in- 
terfere, either to compel or to 
restrain the payment of alimony, 
as such, except so far as to grant 
a writ of ne exeat against the hus- 
band. Vandergucht v. De Bla- 
quiere* Page 229 



ANNUITY. 
See Resulting Trust. 

APPOINTMENT. 

A testator directed that in case of 
one of his daughters having no 
child, his trustees should stand 
possessed of a sum of 3000/., and 
the stock upon which it should be 
invested, including the accumu- 
lations of the surplus dividends 
which should not have been ap- 
plied in manner in the will men- 
tioned during the daughter's mi. 
nority, upon such trusts as the 
daughter should by will appoint, 
and in default of appointment, or 
in case of appointment, as to such 
parts of the 3000/. as should not 



* be effectually comprised therein, or 
whereof the trusts to be thereby 
limited should expire, never take 
effect, or should determine, upon 
the trusts by his will declared, of 
his own residuary estate. 

The daughter, having no child^ 
by her will, after reciting that the 
3000/. and the accumulated divi- 
dends had been blended witb 
funds to which she was absolutely 
entitled, in a sum of 6700/. con* 
sols, standing in the names of 
trustees, proceeded, in express 
execution of the power, to direct 
that the 3000/. and the stock upon 
which that sum or the surplus 
dividends should have been in- 
vested, should be transferred to 
certain trustees named in her will, 
upon trust, as to 2700/. consols, 
for her mother, and as to 250/. 
consols for another person, and as 
to the residue, upon the trusts 
afler declared of her residuary 
estate. She then proceeded to 
give what she described as *'all 
the residue of my stock in the 
public funds, and all my monies, 
and securities for money, and all 
the residue of my estate and ef- 
fects," to the same trustees, upon 
trust to convert and to invest in 
the funds such part as should not 
already be so invested, and to 
stand possessed of all such funds, 
and also of the residue of the said 
trust funds which should remain 
af\er paying and satisfying the se- 
veral legacies of stock before di- 
rected to be paid or transferred 
thereout to her mother and the 

other 
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other persons referred to, upon 
certain trusts, which she proceeded 
to declare. 

The mother died in the daugh- 
ter's lifetime. 

Held, that the 2700^. consols 
was not well appointed, and that 
it was subject to the trusts de- 
clared by the testator of his resi- 
duary estate. Easum t. Apple- 
ford. Page 56 

ASSETS. 
See Admission of Assets. 



AWARD. 

Award of arbitrators enforced in 
equity^ although the submission 
to arbitration was to be made a 
rule of a Court of common law. 

Award enforced, although made 
after the prescribed time, where 
both parties had, without objec- 
tion, allowed the arbitrators to 
proceed after that time. 

Where an agreement provides 
that various things shall be done 
by respective parties, and that if 
any disputes shall arise with respect 
to them, such disputes shall be set- 
tled by particular persons as arbi- 
trators, the award of the arbitrators 
need not embrace any more of the 
matters provided for by the agree- 
ment than are brought before them 
by the parties. Haivkstvorth v. 
Brammall. 281 



BALANCES (INTEREST ONj. 
See Rbsts. 



CESTUIS-QUE-TRUST. 
See Trust (Breach of). 

CHARITY PROPERTY. 

1. The decree of the Master of the 
Rolls, in Attorney-General y. Fish- 
mongers' Company (Kneseworth's 
Charity)^ 2 Bear). 151., aflBrmed 
by the Lord Chancellor ; his Lord- 
ship being of opinion that the 
property was devised to the com- 
pany, for their benefit, subject 
only to certain charges which, ex- 
cept in one particular, were de- 
clared illegal by the act 1 Ed. 6. 
c, 14., and there being no evi- 
dence that, in that one particular, 
the charge had not been properly 
satisfied. Attorney-General v. 
Fishmongers' Company (^Knese* 
worth's Will). Page 11 

2. The decree of the Master of the 
Rolls, in Attorney- General v. Fish^ 
mongers* Company (Prestons 
IViU), 2 Beav. 588., affirmed. 

If there be no doubt of the 
origin and existence of a trust, 
this Court will not allow lapse of 
time to enable those who are mere 
trustees to appropriate to them- 
selves that which is the property 
of others; but, in questions of 
doubt whether any trust exists, 
and whether those in possession 

are 
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are not entitled to the property 
for their own benefit, the Court 
will pay the utmost regard to the 
length of time during which there 
has been enjoyment inconsistent 
with the existence of the supposed 
trust. Aitorney-General v. Fish- 
mongers' Company (^Preston*s 
Will). Page 16 

CHATTELS- 
IS^^ Perpetuity. 

CONSIDERATION. 

See Contract. 

CONSTRUCTION. 
See Insolvent Debtors' Act. 

CONTRACT. 

(By whom to be enforced.) 

A., by deed, contracted with J?., 
that, in consideration of 100/. ex- 
pressed to be paid to A. by B, he 
(A.) would maintain, educate, and 
apprentice J5.*s child, a boy of five 
years, and that if he had no child 
of his own, ^.'s child should, in 
case of his attaining twenty-one 
years, have all his (^.'s) real 
and personal estate at his death, 
subject to a life interest for his 
widow. 

It appeared, from the circum- 
stances of the case, probable, that 
the apparent consideration of 100/. 
was not, in fact, paid, or intended 
by either party to be paid, and 
that it was stated in the deed pro 
Jbrmd onl}'. There was some 



evidence that the child was at A.'b 
house after the date of the deed, 
but it appeared doubtful whether 
the child ever lived with^. in the 
manner provided by the contract, 
and he soon after was residing 
with his father (j?.), and the Court 
was satisfied that A. and R, by 
agreement between themselves, 
abandoned the contract, and that 
the status of the child had not 
been altered by any thing done 
by A. in pursuance of the con- 
tract. Upon a bill filed by the 
child, after the death of ^., Held, 
that the contract, having been 
abandoned by the contracting 
parties, could not be enforced by 
the child. 

Whether this Court would per- 
form a contract by which a person, 
for a sum of money, deprives him- 
self of the possibility of realising 
property which he can dispose of 
by will, and thus destroys an 
active motive for bettering his 
condition in life, qucere. 

Whether, if the contract had 
been so acted on by A. as to alter 
the status of the child, the child 
could have enforced the contract, 
qucere* Hill v. Gomme. Page 250 

See Reversionary Interest. 

COSTS OF THE DAY. 
See Parties. 



DEPOSIT.. 

See Vendor and Purchaser. 

DEPO- 
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DEPOSITIONS (TITLE OF). 

Depositions, taken under a commis- 
sion, suppressed for irregularity, 
because, although the commission 
was intituled in an original cause 
and a cause of revivor, the de- 
positions and the interrogatories 
upon which they were taken were 
intituled in the original cause 
only, Pritchard v. Foulkes. 

•Page 330 

DISCOVERY (BILL OF). 

A bill of discovery in aid of the 
defence to an action at law cannot 
be maintained against a person 
interested in the action, unless he 
is a party to the record at law. 

In an action on a policy of ma- 
rine insurance brought by the 
agent in whose name the policy 
was effected, the person named in 
the declaration as the real person 
assured is not to be considered a 
party to the record at law, so as 
to be liable to a bill of discovery. 
Kerr v. Reu). 154 

DISMISSAL OF BILL WITH- 
OUT COSTS. 

Bill dismissed without costs, upon 
motion, having been filed under a 
mistake, under which both Plain- 
tiffs and Defendants were at the 
time. Broughton v. Lashmar. 

136 
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EQUITY FOR A SETTLEMENT. 
See Husband and Wife. 

EVIDENCE. 

A person who had guaranteed the 
payment of a debt secured by a 
second mortgage was tendered, 
in a suit relating to the first mort- 
gage only, as a witness viva voce^ 
before the Master, to prove that 
by certain dealings and trans- 
actions between the mortgagor 
and the first mortgagees, but to 
which he had happened to be a 
party, the first mortgage had been, 
in part, satisfied ; and he stated on 
the voir dire that he had ascer- 
tained that the mortgaged pro- 
perty was sufficient to pay both 
the first and second mortgages: 
Held, that his evidence was ad- 
missible. Wormaldy. Mackintosh, 
Page 5 

EXECUTOR. 

See Admission of Assets. 
Rests. 



FAMILY. 
See Nearest of Kin. 

FEME COVERT. 
See Alimony. 

FISHMONGERS' COMPANY. 
See Charity Property. 

Z HEIR. 
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HEIR. 
See Resulting Trust. 

HEIR LOOMS. 
See Perpetuity. 

HUSBAND AND WIFE. 

The assignee of an insolvent debtor, 
whose wife was entitled for life to 
real property, being obliged to 
come into equity to enforce his 
title to the rents during the joint 
lives of the husband and wife, in 
consequence of the legal estate 
being vested in mortgagees : Held, 
bound to make a provision for the 
wife. Sturgis v. Champneys. 

Page 97 
And see Alimony. 



INADEQUACY OF PRICE. 
See Reversionary Interest. 

INSOLVENT DEBTOR. 
See Husband and Wife. 

INSOLVENT DEBTORS' ACTS. 

Where a debtor has taken the benefit 
of the Insolvent Acts, his creditors 
anterior to the insolvency have 
such an interest in his afler-ac- 
quired property as will enable 
them to maintain a suit in this 
Court aAer his death against his 
legal personal representative for 
the purpose, at least, of realising 
and protecting such after acquired 
property. Ward v. Painter. 300 



INTEREST (IN WITNESS)- 
See Evidence. 

INTEREST (ON BALANCES)- 
See Rests. 

ISSUE (PRO CONFESSO). 

Issue ordered to be taken pro con- 
fesso against a party who was to 
be Plaintiff in the issue, and who 
had neglected to proceed to trial 
of it at the time appointed by the 
order by which the issue had been 
directed. Cashome v. Barshanu 
Page Iia 



LAPSE. 

See Appointment. 
Legacy (Vesting). 

LAPSE OF TIME. 
See Charity Property. 

LEASE. 
See Part Performance. 

LEGACY (VESTING). 

Direction to executors to apply 25L 
per annum for the maintenance of 
testator's natural daughter, till 
twenty-one or marriage, which 
should first happen, when his exe- 
cutors were thereby required to 
pay to her 500/. She died under 
twenty-one, and unmarried. Held, 
that the legacy failed. Watson v. 
Hayes, 125 

LEGATEE. 
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LEGATEE. 
See Misdescription of Legatee. 

LOCO PARENTIS. 
See Portions, 

LUNATIC, 

An annuity of 100/. directed to be 
paid to the wife and son of a 
supposed lunatic, without refer- 
ence to the master. Conduit v. 
Soane. In re Gandy. Page J 1 1 



. MISDESCRIPTION OF 
LEGATEE. 

Bequest to Lady C, widow of Sir 
N. C, considered valid, although 
at the date of the will she had 
married a second husband, J?., and 
the fact of that marriage was un- 
known to the testator, and she 
continued to call herself Lady C. 
The bequest was a bequest of a 
fund to trustees to pay to her the 
dividends so long as she should 
continue single and unmarried ; and 
if she should anticipate such divi- 
dends, then the fund to become 
part of the testator's residue. Held, 
that she took an absolute interest 
in the fund. Rishton v. Cobb. 

145 

MORTGAGE. 
See Repurchase (Proviso for). 



NEAREST OF KIN. 

A testator directed that upon the 
death, without leaving issue, of 
his daughter, who was his sole 
next of kin, a certain fund should 
be assigned to the nearest of kin 
of his own family for ever. 

Held, upon the construction of 
the will, that these words meant to 
describe some person or persons 
to be ascertained at the daughter's 
death, and not the person or per- 
sons who should be his own next 
of kin at the time of his own 
death. Clapton v. Bulmer. 

Page 108 

NE EXEAT. 
See Alimony. 

NEXT OF KIN. 
See Nearest of Kin. 



OBJECTION. 

See Parties. 

OMISSION OF DUTY. 

See Trust (Breach of.) 



PAROL AGREEMENT. 
See Part Performance. 

PARTIES. 

Where a defect of parties appears 

upon the bill, costs of the day 

Z 2 will be 



316 



INDEX TO THE PRINCIPAL MATTERS. 



will be allowed to the defendant 
at the hearing, although he has 
not taken the objection by his 
answer. Furze v. Sharvoood. 

Page 96 

PART PERFORMANCE. 

Specific performance of a parol 
agreement to grant a lease en- 
forced against the intended land- 
lord, on the ground of part per- 
formance, and on evidence con- 
sisting of a memorandum by the 
landlord, the parol testimony of a 
witness present, and the draft of 
a lease prepared by the landlord's 
steward, though the draft of the 
lease provided that the tenant 
should do an act for the landlord's 
benefit, which was not mentioned 
in the landlord's memorandum or 
the witness's testimony. 

Observations on part perform- 
ance as a ground for avoiding 
the operation of the Statute of 
Frauds. 

Observations on the landlord's 
setting up as a defence that the 
tenant had done acts which would 
be breaches of the covenants of 
the intended lease. Mundy v. 
Jolliffe. 167 

PERPETUITY. 

A testator bequeathed chattels to 
trustees, upon trust to permit 
them to be used by the person 
or persons, who for the time being 

: should be entitled to the posses- 
sion of his mansion house under 



his marriage settlement, or his 
will, until a tenant in tail of the 
age of twenty-one years should be 
in possession of his mansion houses 
and then the chattels were to be- 
long to such tenant in tail. 

The testator was, under his 
marriage settlement, tenant in fee, 
subject to some prior limitations, 
which all failed at his death ; and, - 
under his will, his brother became 
tenant for life, with remainder to 
his (the brother's) eldest son in 
tail^ and died, leaving such eldest 
son then of the age of twenty- 
one years. 

Held, that the gift of the chat- 
ties to the first tenant in tail who 
should attain twenty-one was too 
remote, and that the will gave the 
brother's eldest son no title to 
them. Ibbetson v. Ibhetson. 

Page 26 
See Remoteness. 

POLICY OF ASSURANCE 

(MARINE). 

See Discovery (Bill of), 

PORTIONS (DOUBLE). 

A grandfather having, in the opinion 
of the Court, placed himself in 
loco parentis to certain grand- 
children, although their father 
was living, and having given them 
certain suxns by his will, and 
having afterwards made settle- 
ments upon their respective mar- 
riages, the presumption against 
double portions was held to be 
applicable ; 
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applicable; but inasmuch as the 
advancements were smaller in 
amount than the sums expressed 
to be given by the will, such ad- 
vancements were held to be 
satisfactions pro tanto only of the 
gifts contained in the will. Pym 
V. Lockyer. Page 29 

PORTIONS. 
See Remoteness. 



POWER (TRUST). 

A testator directed that certain stock 
should stand in his name, and cer- 
tain real estates remain unalien- 
ated '' until the following contin- 
gencies are completed;" and, afler 
giving the life interest in such 
stock and estates to his two chil- 
dren, with remainder to their is- 
sue, he declared that in case his 
two children should both die with- 
out leaving lawful issue, the same 
should be disposed of as after- 
mentioned, that was to say, the 
survivor of his two children should 
have power to dispose by will of 
his real and personal estate, 
** amongst my nephews and nieces^ 
or their children, either all to one 
of them, or to as many of them as 
my surviving child should think 
proper :" Held, that a trust was 
created in favour of the testator's 
nephews and nieces and their 
children, subject to a power of 
selection and distribution in liis 
surviving child. Burrough v. 
Philcox. 72 



POWER. 

See Appointment. 

PRACTICE. 

See Depositions (Title of). 

Parties (Costs of the Day). 
Dismissal of Bill without 
Costs. 

PRO CONFESSO. 
See Issue (Pro Confesso). 



REMOTENESS. 

Testator devised two estates to trus- 
tees for 500 years, and, subject 
thereto, devised one estate to his 
grandson A. for life, with re- 
mainder to A.*s sons in tail male, 
with remainder to ^.'s daughters 
in tail general, with remainder to 
testator's grandson S. for life, 
with similar remainders to ^.'s 
issue, and devised the other estate 
to B. for life, with remainder to 
^.'s sons in tail male, with re- 
mainder to his daughters in tail 
general, with remainder to A, for 
life, with similar remainders to 
his issue; and he declared the 
trusts of the 500 years* term to be 
that, in case either A or B. should 
die without issue, whereby the 
survivor of them would become 
entitled to both estates, 2000^. 
should be raised for each of the 
testator's two granddaughters. 

A. died, leaving a daughter, 

and then B. died without issue, 

whereupon 
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whereupon the two estates became 
united in A's daughter; but, as 
both A, and B. were dead, the 
event of the survivor of them be- 
coming entitled to both estates 
did not happen. 

Held, that if it was intended 
that the 2000/. should be payable 
in case of an union of both estates 
happening otherwise than in the 
lifetime of one of the two grand- 
sons {Am and B.)y such intention 
was too remote. Case v. Drosier. 
Page 246 
See Perpetuity. 

REPURCHASE (Proviso for). 

A conveyance, as upon an absolute 
sale, accompanied by a contem- 
poraneous agreement for recon- 
veyance, upon payment, on a day 
certain, of the purchase money 
with interest, and of the expence 
of the present conveyance, which 
had been paid by the purchaser: 
Held, on a bill for redemption 
brought after the day certain had 
passed, to have been a sale, with 
a proviso for repurchase^ and not 
a mortgage. Williams v^ Owen, 

305 

RESIDUARY BEQUEST. 
See Appointment. 

RESTS. 

Under a direction, in a decree, that 
the Master shall ascertain ba- 
lances in the hands of a party at 
the end of each year, and shall 



compute interest on such balances, 
and shall " in taking the said ac- 
counts" make annual rests, fol- 
lowed by a direction that the party 
shall be charged with interest 
** afler the rate and in manner 
aforesaid upon such balances," the 
interest computed on the balance 
due at the end of the first year is 
to form part of the balance due at 
the end of the second year, and 
upon which interest is then to be 
computed, and so on, from year to 
year, to the end of the account. 
Heighington v. Grant. Page 258 

RESULTING TRUST. 

Estates devised to executors upon 
trust for the purposes after men- 
tioned. The testator proceeded 
to direct a sale of the estates, and 
the division of the produce among 
his five children^ after first re- 
serving a sufficient capital, the in- 
terest arising from which should 
be sufficient to pay an annuity of 
400^. to his wife for her life ; but he 
did not declare any trust, at the 
wife's death, of the sum to be so 
reserved. Held, a resulting Irust 
for the heir. Watson v. Haines. 

125 

REVERSIONARY INTEREST. 

Purchase of a contingent reversion- 
ary interest set aside chiefly on 
the ground of inadequacy of 
value, the consideration being an 
annuity for the life of the vendor^ 
whose life was a bad life, and was 

better 



INDEX TO THE PRINCIPAL MATTERS. 



319 



better known to the purchaser 
than to the*vendor to be such. 
Davies v. Cooper. Page 270 



SATISFACTION (PRO TANTO) 
OF PORTIONS. 

See Portions. 

SEPARATION DEEDS. 
See Alimony. 

SEPARATION (FUTURE). 
See Alimony. 

SPECIFIC PERFORMANCE. 
See Part Performance. 
Vendor and Purchaser. 

STATUTE OF FRAUDS. 
See Part Performance. 

SUPERSTITIOUS USES. 
See Charity Property. 



TRUST (BREACH OF). 

Half of a trust fund held on the 
trusts of a settlement of 1778 was 
re-settled by a settlement of 1791. 
In a suit to administer the trusts 
of the settlement of 1778, that 
half wasy in the year 1809, or- 
dered to be transferred to the 
trustees of the settlement of 1791. 
The transfer was never made, nor 



was it ever applied for by the 
trustees of the settlement of 1791. 
In 1827 the parties beneficially en- 
titled under the settlement of 1791 
were adult and sui juris. The 
then present investment of the 
trust fund was, as it had for many 
years before been, an investment 
in India, subject to the control of 
the trustees of 1778 ; but those 
trustees were and had long been 
in England. The parties so be- 
neficially entitled knew of and ac- 
quiesced in the investment, and 
never required that their half of the 
fund should be transferred to the 
trustees of 1791. The trust fund 
was afterwards lost by the failure, 
in 1830, of a house of business in 
India, Held^ that the parties be- 
neficially entitled were precluded 
from insisting that the trustees of 
1778 were liable to make good the 
loss by reason of their not having 
made the transfer to the trustees 
of 1791. 

Trustees in England held liable 
for the loss of a balance of money 
which they knew to be in the 
hands of a house of business in 
India, and not invested upon pro- 
per securities, although the cestuis 
que trusts had consented that the 
house in India should have the 
management of their affairs there ; 
for it did not appear that the ces- 
tuis que trust knew that the ba- 
lance^ instead of being properly 
invested, remained in the hands of 
the house in India, 

Distinction between the degree 
of knowledge and sanction Deces- 

sary 
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sary to exonerate trustees from a 
breach of trust, and that which is 
necessary to preclude the cestuis 
que trust from compUining of an 
omission which, if concurred in by 
the cestuis que trusty did not con- 
stitute a breach of trust. Munch 
Y. CocherelL Page 179 

See Power. 

TRUST (ORIGIN AND EXIST- 
ENCE OF). 

See Charity PROPERxy. , 

TRUSTEES. 
See Trust (Breach of). 



VENDOR AND PURCHASER. 

C. contracted, as agent of A. and 2?., 
to sell an estate toD., and received 
a deposit in part payment of the 
intended purchase money. C's 
agency was afterwards denied by 
A. and B. ; and 2>. then filed a bill 
against A,, B.y and C, praying a 
specific performance, and praying, 



in the altemative,'^that, if he should 
be unable to obtain a specific per- 
formance, C might be decreed to 
return the deposit, and to reim- 
burse to the Plaintiff all the ex- 
penses of endeavouring to enforce 
the .contract. The bill was dis- 
missed, with costs^ as against C, 
as well as against A, and B. ; and 
the dismissal was affirmed on ap- 
peal. Sainsbury v. Jones. Page 1 

See Reversionary Interest. 



WILL. 



See Perpetuity. 
Remoteness. 
Appointment. 
Legacy (Vesting). 
Power (Trust). 
Nearest of Kin. 
Misdescription of Legatee. 



WITNESS. 
See Evidence. 



THE end. 



London : 

SroTTiswooDX and Shaw, 
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